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(r) FACTUAL BACKGROUND & PROCEDURAL HISTORY

eaker

ooF DIS UALIFICATION PETITIONS CONCERNING
SHIVSENA

Factual background

1. The elections to the 14ft Legislative Assembly of Maharashtra

were held in October 2019. Of a total of two hundred and

(e

t
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eighty-eight seats, the Bharatiya Janata Party (BlP for short)

returned candidates in one hundred and six seats, the Shiv

Sena in fifty-six seats, the Nationalist Congress Party (NCP for

short) in fifty-three seats, and the Indian National Congress

(/NC for short) in forty-four seats. Independent candidates

were returned in thirteen constituencies and the remaining

constifuencies returned candidates from various other parties.

In November 2019, the Shiv Sena, the NCP, and the INC

formed a post-polI alliance which came to be known as the

Maha Vikas Aghadi (MVA for short). The NII\/A successfully

staked a claim to form the government in Maharashtra and

Mr. Uddhav Thackeray was sworn in as the Chief Minister.

On 25tr November 20191, pursuant to a meeting dated 30th

October 2019 of the Shiv Sena Legislature Party (SSLP for

slnrt) chaired by Mr. Uddhav Thackeray, all fifty-six MLAs of

the Shiv Sena issued a corrununication to the Speaker of the

Maharashtra Legislative Assembly intimating him that Mr.

Eknath Shinde was appointed as the Group Leader of the

SSLP, and that Mr. Sunil Prabhu was appointed as the Chief

Whip of the SSLP.

2. On 21't June 2022, the Chief \Alhip of the Shiv Sena, Mr. Sunil

Prabhu, issued a whip2 directing all MLAs of the Shiv Sena to

1 Communication dated 256 November 2019 caused by all 56 MIls of the Shiv Sena to the Speaker of
Maharashua Legislative Assembly. [Page No. 110-714 of the SC Convenience Compilation Volume Il'

2 Copy of the Whip dated 2i"June 2022 issued by Shri Sunil Prabhu [Annexute-P1 atPtge 10 of the

Petition No. 01-16 & 18 of 20221
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attend a meeting at Mr. Thackeray's residence on the same

day. Many MLAs, including the Group Leader Mr. Eknath

Shinde, (allegedly) did not attend this meeting3. The MLAs

who were in attendance (allegedly) passed a resolution

removing Mr. Eknath Shinde from the position of the Group

Leader of the SSLP and appointing one Mr. Ajuy Choudhari in

his placea. The decisions taken by way of this resolution were

communicated to the Deputy Speaker on the same day, i.e.,

21st June 2022s. Also on the same day, the Deputy Speaker

communicated his recognition of the change in the Group

Leader of the SSLP6.

3. Concurrently, thirty-one MLAs of the Shiv Sena (i.e., the

respondents) organized a separate meeting and passed a

resolution reaffirming that Mr. Eknath Shinde " continues to be"

the Group Leader of the SSLP7. It was further resolved that the

appointment of Mr. Sunil Prabhu as the Chief Whip was

cancelled, and that Mr. Bharat Gogawale was appointed in his

place. Petitioner claims that this resolution was received by

the Deputy Speaker only on 22"a June 2022 while the

3 Petitioner relied oo the 'Attendance Register' dated 21$ Juoe 2022 fArnerure-P2 @ Page 1 1 of the
Petitioo No. 01 to 16 of 2022)

4'UBT facrion'Resoiution dated 21"June 2022 [Annexure-P3 @Page 16 of t]re Petition No. 01 to 16 of
2022)

s'UBT factioa'Communication to the Speaker dated 21"June 2022. [Annexure-P4 @Page 18 of the
Petidon No. 01 to 16 of 2022)

6 Speaker'communication regarding recogoidon [Annexure-P5 @P^5" 20 of the Petirion No. 01 to 16 of
20221.

7'Shinde factioo Resolution dated 21"Juoe 2022. [Annexure-P9 @Page33 of the Pedrion No. 01 to 16
of 2022}
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respondents claim that it was sent on 21't ]une 2022. The

record available with the Legislature secretariate indicates that

the resolution is dated 2L$ June 2022 but received by the office

of the then Deputy Speaker on22"d June 2022.

4. On 22"d ]une 2022, Mr. Sunil Prabhu issued individual

communications to all MLAs of the Shiv Sena, calling upon

them to attend a meeting of the SSLP scheduled to take place

that evening at Mr. Thackeray's residences. The meeting on

22na lune 2022, too, was not (allegedly) attended by many

MLAs of the Shiv Sena including Mr. Eknath Shindee.

5. Mr. Eknath Shinde addressed a letter10 to Mr. Sunil Prabhu on

22"d June 2022 accusing him of misusing the letterhead of the

SSLP. The letter stated that:

(u) A meeting of forty-five MLAs of the Shiv Sena was held

under the chairmanship of Mr. Eknath Shinde;

(b) Mr. Sunil Prabhu was removed from the position of Chief

Whip of the Shiv Sena;

(.) Mr. Bharat Gogawale was appointed as the Chief Whip of

the Shiv Sena in place of Mr. Sunil Prabhu; and

8Letterdated22"dJuoe2022. [Annexure-P10 @Page 41 of thePetitionNo.0l to 16of 2022)
e Petitioner relied on the 'Amendance Register' dated 22od Jun e 2022 [Annexve-P7 @ Page 25 of the

Petition No. 01 to 16 of 20221
,o Copy of the Communication dated 22oa Jtne 2022 sert by the Respoodents. [Annexure-Pl} @Page 41

of the Petition No. 01 to 16 of 2022)i)
,I
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(d) Mr. Sunil Prabhu did not have the authority to sign the

communication dated 22na June 2022 (issued by him to all

MLAs of the Shiv Sena). It was therefore not binding

upon Mr. Eknath Shinde to attend the meeting scheduled

to take place at Mr. Thackeray's residence.

6. On 23"4 J:une 2022, Mr. Sunil Prabhu filed petitions under

Paragraph 2(1)(a) of the Tenth Schedule to the Constitution for

the disqualification of Mr. Eknath Shinde and fifteen other

MLAs of the Shiv Sena. The Deputy Speaker issued notices in

these disqualification petitions on 25th June 2022.

[Disqualification Petitions No. 01 to 16 of 2022]

7. On 26h June 2022 Respondents approached the Hon'ble

Supreme Court of India inter-alia challenging the letter/order

dated 21* l:une 2022 passed by the then Deputy Speaker

accepting appointment of Shri. Ajay Choudhari as the Leader

of the Shiv Sena Legislature Party and prayed for

consequential concomitant reliefs.ll

8. On 27th lurre 2022 Shri. Sunil Prabhu filed another

Disqualification Petition [Disqualification Petition No. 17 of

20221, under Paragraph 2 (2) and Z (t) (a) of the Tenth

Schedule of the Constitution of India against 3 MLAs. 2

Independent MLAs and 1 MLA from prahar Janshakti party.

tr Wrir Petition (Civil) 468 and 469 of 2022 61ed before the Supreme Coun of India.

Page I of 126
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On the same day, i.e., on 27n June 2022, Shti. Sunil Prabhu

filed yet another Disqualification Petition [Disqualification

Petition No. 18 ol2022l under Paragraph 2 (1) (a) of the Tenth

Schedule of the Constitution of India, against 22MLAs of Shiv

Sena.

L0.Consequently, the Hon'ble Govemor of Maharashtra issued a

letter to the then Chief Minister, Mr. Uddhav Thackeray on

23ttt June 2022, callng upon him to face a floor test on 30n lune

2022.

11.On the very next day, i.e.,29tt' June 2022, Mr. Sunil Prabhu

instituted a Writ Petitionl2 before the Hon'ble Supreme Court

of India for setting aside the communications dated 23tn June

, 12 !(/rit Petition (Gvil) No. 470 of 2022 6led before the Hon'ble Supreme Court of lodia.

Page 9 of 126
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9. On 28tt June 2022, the then Leader of Opposition Mr.

Devendra Fadnavis addressed a letter to the Govemor inter

alia conveying that he believed that the then Chief Minister,

Mr. Thackeray, did not enjoy a majority on the floor of the

House. He called upon the Governor to direct Mr. Thackeray

to prove his majority on the floor of the House. Seven MLAs

who were elected as independent candidates penned a similar

letter to the Govemor on the same day. They too requested the

Govemor to direct Mr. Thackeray to prove his majority on the

floor of the House.

\
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2022 issued by the Hon'ble Govemor to the then Chief

Minister on the ground that disqualiJication petitions against

thirty-eight MLAs of the Shiv Sena were pending

consideration before the Deputy Speaker. The Hon'ble

Supreme Court declined to grant any stay to the trust vote.

12On 29rh June 2022 the then Chief Minister Shri. Uddhav
Thackeray resigned from the post of the Chief Minister.

13.On 30th June 2022, Mr. Shinde submitted a letter to the

Governor along with a resolution by thirty-nine MLAs from

the SSLP unanimously resolving to authorise Mr. Shinde to

initiate proceedings to form the govemment in the State. In

the said letter, Mr. Shinde claimed the support of one hundred

and six BJP MLAs and seventeen independent and other

MLAs. Moreover, Mr. Shinde claimed that he had the support

of the majority and requested the Governor to invite him to

take oath as the Chief Minister. On 30th June 2022, sixteen

MLAs who were independent candidates or belonged to

parties other than the Shiv Sena, BlP, INC, and NCP wrote to

the Govemor expressing their support for a govemment led

by Mr. Shinde. On the same day, the Governor issued a

communication to Mr. Shinde inviting him to take oath as the

Chief Minister and directing him to prove that he enjoyed the

conJidence of the Assembly within a period of seven days of

taking over as the Chief Minister.

Page 70 of 726
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l4.Consequently, on 30ft June 2022, the Govemor administered

the oath of office to Mr. Shinde and Mr. Fadnavis, and they

assumed the roles of Chief Minister and Deputy Chief

Minister of Maharashtra, respectively. On the same day, Mr.

Thackeray issued a letter to Mr. Shinde stating that he had

been removed from the post of 'Shiv Sena Leader' in the

organisational structure of the party. Mr. Thackeray similarly

(purportedly) removed other MLAs of the Shiv Sena from

their roles as office-bearers of the party.

15.On 02"4 Jt:Jy 2022, Shri. Sunil Prabhu (allegedly) issued two

whips. The first whip directed all MLAs of the Shiv Sena to

attend the session of the Maharashtra Legislative Assembly on

4n July 2022 and vote against the motion of confidence for the

\

gpea

r3 ,Order of the da1, &ted 03dJu1y 2023
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l5.Later that week, the Principal Secretary of the Maharashtra

Legislature Secretariat circulated the 'Order of the day' for the

session which was scheduled to take place on 3ra J:u/ry 2022t2.

The fifth item on the agenda was the election for the post of

the Speaker. I, Rahul Narvekar, was nominated for this

position while an MLA of the NCP nominated Mr. Rajan Salvi.

Further, a motion of confidence for the 'Council of Ministers'

headed by the Chief Minister, Mr. Shinde, was scheduled to be

moved in a session of the Assembly on4rhJuly 2022.
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Council of Ministers headed by the Chief Minister/ Mr.

Shinde. The second whip directed all MLAs of the Shiv Sena

to attend the session of the Maharashtra Legislative Assembly

on 3'd July 2022 and vote for Shri. Rajan Salvi, in the election

for the post of the Speaker.

17.On 3d July 2022, I proceeded to recognise Mr. Eknath Shinde

as the Leader of the SSLP in place of Shri Ajay Choudhari and

Shri. Bharat Gogawale as the Chief 144rip of the Shiv Sena in

place of Mr. Sunil Prabhu. These decisions were recorded in a

communication dated 03.d July 2022 issued by the Deputy

Secretary of the Maharashtra Legislature Secretariat. I may

mention here that the Hon'ble Supreme Court was pleased to

quash this decision and direct to take a fresh decision after an

inquiry into whether the resolutions, based on which the

recognition was accorded, reflected the will of the Shiv Sena

Political Party.tn

18. On 04*' July 2022, Shd. Sunil Prabhu filed a fresh

Disqualification Petition [Disqualification Petition No. 19 of

2022), under Paragraph 2 (1) (b) of the Tenth Schedule of the

Constitution of India, against Shri. Eknath Shinde and 38 other

MLAs of Shiv Sena for alleged violation of 144:rip dated 02"d

Jttly 2022 regarding the Election of Speaker.

as

ra Writ Petition (Civil) No. 479 of 2022
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19.On 05th July 2022, Shri. Bharat Gogawale filed 14

Disqualification Petitions [Disqualification Petitions No. 20

and 22 to 34 of 20221, under Paragraph 2 (1) (a) & 2 (1) @) of

the Tenth Schedule of the Constitution of L:rdia, against Shri.

Sunil Prabhu and 13 other MLAs of Shiv Sena for alleged

violation of \Atrhip dated 03"d Judy 2023 regarding the Motion of

Confidence in Council of Ministers.

20.On 06th ]rrly 2022, Shri. Sunil Prabhu filed another

Disqualification Petition [Disqualification Petition No. 21 of

20221, wder Paragraph Z (t) (a) & 2 (1) (b) of the Tenth

Schedule of the Constitution, against Shri. Eknath Shinde and

38 other MLAs of Shiv Sena for alleged violafion of Whip

dated 02"a July 2023 regarding the Motion of Confidence in

Council of Ministers.

21.On 08th July 2022, the Petitioner , aide t /rit Petition (Civil) No.

538 of 2022, sought quashing of Notices issued in pursuance of

the Disqualification Petitions filed by Shri. Bharat Gogawale

before the Hon'ble Supreme Court of India.ls

22.On L2h July 2022, a Letter came to be received from the

Advocate on Record of Shri. Sunil Prabhu intimating the Oral

direction of the Hon'ble Supreme Court of lndia to defer

hearings in Disqualification Petitions till the final hearing and

Page 7j of 126
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judgment in Writ Petition (Civil) No. 493 of 2022 and other

connected petitions, which were referred to a Constitution

Bench of the Apex Court.

23.Hon'ble Supreme Court was pleased to club all the Petitions

filed by both the factions of Shiv Sena and refer them to a

Constitution Bench of the Hon'ble Supreme Court. On 23'a

August 2022 the Hon'ble Supreme Court framed nine issues

for consideration by the Constitution Bench of the Apex Court.

Subsequently, the Constitution Bench of the Hon ble Supreme

Court of India passed its ]udgment dated 11th May 2023 in

Writ Petition (Civil) No. 493 of 2022 and other connected

petitions [Subash Desai Vs. Govemor of Maharashtra, 2023

SCC Online SC O0Z1to.

24.8y the aforementioned judgement dated 11e May 2023 the

Hon'ble Supreme Court was pleased to conclude that the

Apex Court carmot ordinarily adjudicate petitions for

disqualification under the Tenth Schedule in the first instance

and there are no extraordinary circumstances which

warranted the exercise of jurisdiction of the Apex Court to

adjudicate the Disqualification Petitions concerning Shiv Sena.

Consequently, the Hon'ble Apex Court relegated the parties to

their remedies under the Tenth Schedule of the Constitution

16 Subash Desai Vs. Govemor of Malurasha4 2023 SCC Oolioe SC 607
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and directed this Forum to decide the aforementioned

disqualification petitions.

Procedural history

25.On 07th June2023, as per my directions, the Secretary G) g/C)

sought certified copies of the Constitution of Shiv Sena from

the Election Commission of India. On 26s lune 2023 Election

Commission of India replied to the said Letter thereby

providing a copy of the Constitution of Shiv Sena as was

submitted to the Election Commission of India and a copy of

the Judgment dated 17h February 2023 passed by the Election

Commission in Dispute Case No. 01 of 2022.

26.Consequent to the judgment dated 1Ls May 2023 passed by

the Hon'ble Supreme Court in Subash Desai (Supra), Notices

were re-issued in all Disqualification Petitions, except for

Petition No. 17 of 2022, on 07th l,aly 2023, thereby directing to

file replies within 7 days from the date of receipt of the Notice.

27.On 1.6n J,aly 2023 a Letter came to be received from

Respondents in Disqualification Petitions 01 to 76, 17,1,8, 19

and 21 of 2022 seeking extension of time to file Replies in

Disqualification Petitions.

28,On 17l+. luly 2023 Monsoon session of the Maharashtra

Assembly commenced.

Page 75 of 126
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29.On 18th luly 20?3 Replies from Respondents [Shiv Sena (UBT)

factionl in Disqualification Petitions No. 20 & 22 to 34 of 2022

came to be filed.

30.On 24th July 2023, Respondents' [in Disqualification Petitions

01 to16, 17,18,19 and21 of 2022)requestforextensionof time

to file replies were granted and Respondents were directed to

file replies within two weeks immediately after the

proroguing of 2023 Monsoon Session of the Assembly.

31.On 27tr luly 2023, Notices were issued in Disqualification

Petition No. 17 ol 2022, thereby directing to file reply within 7

days from the date of receipt of the Notice.

32.On 04tt August 2023, Monsoon session of the Maharashtra

Assembly of the year 2023 ended.

33.On 17n August 2023 Respondents filed their replies to

Disqualification Petitions No. 01 to L6,18,19 &.21 of 2022.

34.On l8tt Aug-ust 2023 replies from Respondents No. 01 and 02

in Petition No. 17 of 2022 came to be filed.

t

Page 76 of 726

35.On 05th September 2023 Respondent No. 03 in Petition No. 17

of 2022 filed his reply.



35.On 06th September 2023 Notices were issued in
Disqualification Petitions intimating the preliminary hearing

scheduled on L4th September 2023.

37. On the first date of hearing, i.e., on 14s September 2023,

Parties were directed to complete service of Petitions/Replies.

On the said date, Shd. Sunil Prabhu [Petitioner in

Disqualification Petitions 01, to'16, 17, 18, 19 and 21. of 20221

filed an application seeking consolidation of all 34 Petitions.

38.On 18s September 2023, Shfi. Sunil Prabhu [Petitioner in

Disqualification Petitions 01 to 16, 17, 1,8, 79 and 2L of 2022)

filed an Application seeking permission to place on record

additional documents.

39.On 18th September 2023 the Hon'ble Supreme Court directed

the disqualification petitions to be listed within a period of

one week to set out procedural directions and time schedule

for hearing of petitions. Accordingly, all petitions were listed

on 25th September 2023 and time schedule was set out.

40.On 25s September 2023, Stvi Sunil Prabhu [Petitioner in

Disqualification Petitions 01 to 16, 17, L8, 19 and 2L of 20221

sought to bring on record an Additional AJfidavit to bring on

record subsequent events. Respondents objected to the same

being taken on record without hearing them.,geaker
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41.On 12th October 2023, parttes were heard on Petitioner's [Shri.

Sunil Prabhul two Applications [Application to consolidate all

petitions and Application seeking liberty to place additional

documents on record] and the Additional Affidavit to bring

on record additional facts. The orders in the said Applications

were reserved and petitions were adjourned to 20ft October

2023.

42.On 17rh October 2023, the Hon'ble Supreme Court indicated

that it is not satisfied with the schedule set out on 25th

September 2023 and directed to prescribe a fresh time

schedule for hearing and disposal of disquaiification petitions.

43.On 20n October 2023, Orders were passed in (i) Petitioner's

(Shri. Sunil Prabhu) Application seeking consolidation of all

Petitions, (ii) Petitioner's (Shri. Sunil Prabhu) Application

seeking permission to produce additional documents on

record and (iii) Petitioner's (Shri. Sunil prabhu) Additional

Affidavit seeking additional facts to be brought on record.

44.Disqualification Petitions (34 Petitions) were grouped into 6

groups according to causes of actions. Since, petitioner,s

Application for brining additional documents was partially

allowed and Petitioner's Additional Affidavit to bring on

record additional facts were allowed to be taken on record,

E

Y

(eg

Page 18 of 726



Respondents in disqualification petitions were given time till
25e October 2023 to file Additional Reply. On the said date of

hearing, Petitioner filed yet another Application for Discovery

andf or Production. Certain Respondents also filed

Applications seeking permission to lead evidence by way of

aJfidavit. Parties were directed to file replies in respective

Applications and both the Applications were kept for

arguments on 25n October 2023 along with hearing on draft

issues directed to be submitted by 25s October 2023.

45.On 25th October 2023, Respondents filed Additional replies.

Petitioner filed replies to Respondent's Application and

Respondents filed replies to Petitioner's Application.

45.On 26*'October 2023, the hearing commenced at 4 PM and

heard both the sides till almost 8:30 PM on the Applications

filed on 20n October 2023. However, arguments could not be

concluded. Hence, the matter was adjoumed to 2"d November

2023, by consent of both parties, for resuming arg'uments on

Applications filed on 20th October 2023 and to settle issues.

47.On 30s October 2023, the Hon'ble Supreme Court was pleased

to direct that all hearings should be concluded, and final

orders passed in all disqualification petitions conceming Shiv

Sena, on or before 31.t December 2023.

\
Page 79 of 126
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48.On 02.11.2023 Disqualification Petitions were listed for

hearing on (i) application dated 20ft October 2023 filed by the

Respondent in Disqualification Petition No. 7 of 2022 and (li)

for framing of issues. Even though the Petitioner initiatty took

a stand that parties need not lead evidence in disqualifications

petitions, however, during the course of hearing on said

application, the counsel for the Petitioner submitted that the

Petitioner would also like to lead evidence in the matter. Thus,

by consent of both the parties, the application dated 20th

October 2023 was disposed of by giving opportunity, to both

the Petitioner and the Respondents, to lead evidence in all the

Disqualfication Petitions. Further, issues were framed after

hearing both the parties.

\
E
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49.Further, the convenience compilations filed before the Hon,ble

Apex Court in Writ Petition (Civil) No. 468,469, 470, 479,492

and 538 of 2022 were taken on record of all the

Disqualification Petitions and as per the directions of this

Hon'ble Apex Cour! parties were granted time till 6th

November 2023 to exchange and file their respective statement

of admission and denial. Further, parties were directed to file

and exchange list of witnesses and Affidavit/s in lieu of

Examination in Chief on or before 18ft November 2023.

Consequently, Disqualification Petitions No. 1 to 34 were

directed to be listed on 21.,t November 2OZ3 for
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commencement of cross examinations of Petitioner's

witnesses.

50.On 06th November 2023 parties filed Statement of Admission

and Denial.

51.On 18th November 2023 Petitioner filed list of witnesses and

Affidavits in lieu of Chief Examinations.

52.On 21* November 2023, Cross examinations of Petitioner's

witnesses commenced. On the said date, the hearing

commenced at around 10:30 AM and went on till 05:00 PM

with a 1 (one) hour recess in between. Cross examination of

Petitioners' witnesses continued on a day-to-day basis till 23'a

November 2023 with the same time schedule. The petitions

were not listed on 24n November 2023 owing to the request

received from the Petitioner Shri Sunil Prabhu citing medical

reasons.

53.On 28n November 2023, Petitions were listed for continuation

of cross examination of Petitioner's witnesses on 28rt

November 2023 with the same time schedule and it continued

on a day-to-day basis.

54.The questions were being asked in English. The PW-1 (Mr.

Sunil Prabhu) had requested translation of the same to

Marathi. The same was provided. His answers were recorded
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in Marathi and on the request of parties the said Marathi

Eulswer was translated immediately to English and

incorporated below the answer in Marathi.

55.Cross Examinations of Petitioner's witnesses were supposed

to be concluded on 1* December 2023. However, it could not

be done due to an application filed by the Petitioner Shri Sunil

Prabhu on 1't December 2023 and submissions advanced by

both the sides on the said application. Hence, Petitions were

further directed to be listed on 2"d December 2023 for

continuation and conclusion of cross examination of

Petilioner's witnesses.

56.On 2"d December 2023, Petitioner's evidence was closed and

by consent of both the Parties, Petitions were directed to be

listed on 7n December 2023 for commencement of

Respondents' witnesses' cross examinations.

57.The petitions were not listed on jrd, lth, 5*,, and/or 6ti,

December 2023 owing to the need of shifting the record and

proceedings to Nagpur, Maharashtra where the Winter

Session of the Maharashtra Legislative Assembly is held.

Hence, on 4n, 5s, and 6ft December 2023, the Legislature

Secretariat moved the record and proceedings from Mumbai

to Nagpur and made necessary arrangements at the Vidhan

Bhavan, Nagpur for continuation of the hearing.

(eqisl
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58.On the first day of hearing at Nagpur i.e., on 7ft December

2023, the Disqualification Petitions were heard from 2:30 PM

till 8:00 PM. On 8th December 2023, the first session of the

hearing commenced at 8:30 AM and continued till 10:45 AM.

The second session on that day started at 2:30 PM and

continued till 7:00 PM. On 9ft December 2023, the hearing

commenced at 8:30 AM and continued till 12:00 PM. It needs

to be stated at this juncture that, the Petitions could not be

listed on the second session of 9s December and on 10ff

December 2023 owing to the request made by the Petitioner

seeking time to prepare for cross examination in view of an

additional chief examination advanced by the RW-3. Hence,

the Petitions were adjourned to 11tr December 2023 for

continuation of Respondents' witnesses' cross examination.

S9.Disqualification Petitions No. 1 to 34 were listed for

continuation of cross examination of Respondents' witnesses.

It was conducted from 8:30 AM till 10:45 AM and thereafter

from 2:30 PM till 7:1,5PM.

50.On 12ft December 2023, Cross Examinations of Respondents'

witnesses stood concluded, and Respondents' evidence closed.

On 12n December 2023, Respondents' witnesses' cross

examinations started in the morning at 08:30 AM and
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continued till 10:45 AM and the second session started at

around 01:45 PM and continued till 08:30 PM.

6l.Consequent to the conclusion of evidence, Parties sought a

period of 2-3 days between the date of conclusion of cross

examinations/evidence, and the corunencement of final

hearing so as to prepare "written notes of arguments and

convenience compilations." Thus, the final hearing of Petitions

was kept on 18th December 2023.

62.Final hearing of all 34 petitions commenced on 18th December

2023 and concluded on 20th December 2023. Thts, on 20s

December 2023, heartng was concluded, and Petitions were

reserved for final orders.

(II) SUMMARY OF THE PARTIES'RESPECTIVE CASES AND

53.Disqualification Petitions No 21 of 2022 has been filed by the

Petitioner, Shri. Sunil Prabhu, against Shri. Eknath Shinde and

38 other members of 14th Maharashtra Legislative Assembly

under Paragraph 2 (1) (b) of the Tenth Schedule of the

Constitution inter-alia on the following groundslT:

(u) The Petitioner had issued a lAlhip on 02"d July 2022

thereby directing the MLAs of SSLP to vote agairst the

1' Patagaph 04 of the Disqua.Iihcarioo Petition No. 19 of 2022
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Vote of Confidence on the Council of Ministers held on

} hJuly 2022.

(b) The Respondents in utter violation to the \Atrip dated

02"d July 2022have voted in favour of the cabinet of the

State of Maharashtra in the floor test/conJidence

motions held on 04s July 2022 agatnst the will and

instructions of the party and such an act of cross voting

is in teeth of Paragraph 2 (1) (b) of the Tenth Schedule.

(.) The Respondents have voted contrary to the directions

issued by the Party to which they belong without

obtaining prior permission of the party and such voting

has not been condoned by the party. The said action of

the Respondents, in voting conkary to directions issued

by the party, attracts consequences under Paragraph 2

(1) (b) of the Tenth Schedule.

64.Leading up to the aforementioned grounds Petitioner pleaded

the following facts:

(a) A special two-day Assembly Session was convened on

03'd July 2022 and 046 July 2022 with an agenda for the

Election of the Speaker and for a vote of confidence in

the council of ministers.
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(c) The election for the Speaker was held on 03"d July 2022

and the candidate set up by the BJP was elected as the

Speaker. On 03d July 2022 Disqualification proceedings

were initiated under the provisions of Paragraph 2 (1)

@) of the Tenth Schedule of the Constitution for cross

voting during the election of the Speaker.

(d) The action of the Respondents, in voting contrary to

directions issued by the party, attracts the contents of

Paragraph 2 (1) (b) of the Tenth Schedule.

65.Based on the above facts, circumstances and grounds,

Petitioner contended that the conduct of the Respondents, in

voting contrary to the direction issued by the party, attracts

the contents of Paragraph 2 (1) (b) of the Tenth Schedule and

prayed that Respondents be disqualified in terms of

Paragraph 2 (1) (b) of the Tenth Schedule of the Consritution

of India.
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(b) On 2nd July 2022, the Petitioner issued two Whips

directing the MLAs of SSLP to vote in favour of Shri

Rajana Prabhakar Salvi in the election of Speaker and to

vote against the vote of confidence in the cabinet of the

State of Maharashtra.
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5S.Respondents answered the Petitioner by pleading the

following:

(u) Respondents were never in receipt of any alleged Whip

dated 02"d July 2022. The said alleged Whip was never

issued by the Petitioner and have been subsequently

manufactured to create a faqade that the Respondents

defied the same.

(b) At the relevant time of voting, i.e., on 03.d July 2022 and

04n July 2022, Shri Eknath Shinde was the rightfully

appointed 'Leader' of the SSLP and Shri Baharat

Gogawale was the Chief Whip of the Party. They

represented the'will and voice of the real Shiv Sena'.

(.) Respondents have followed the 'will and whip' of the

party and have never deviated from the path set up Shri

Balasaheb Thackeray, the founder of the Party. On the

contrary, it is the Petitioner who has voted against will

and \A/hip of the party and therefore is liable to bear

consequences of disqualification under Paragraph 2 (1)

@) of the Tenth Schedule.

(d) Petitioner was no longer the authorised Whip of the

party from 21* ]une 2022 onwards and thus he had no

authority to issue any \Atrhip of the party.
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(e) The Leader of the Legislature Party has the right to

appoint/change the Chief \AtLip of the party. The acts of

re-affirming the SSLP leader and the change of Chief

Whip are not contrary to the wish/direction of the Shiv

Sena Political Party as the same have been permitted

and approved by the Shiv Sena Political Party and its

Mukhyaneta.

(0 Exercising a constitutional right by electing the Leader

and the Chief \Alhip of the Party does not amount to

voluntarily giving up the membership and defection

under the Tenth Schedule.

(g) Media reports cannot be a proof of anything and at the

best they are nothing but hearsay.

57.Based on the above facts, circumstances and grounds,

Respondents contended that Disqualification Petition is

devoid of any merits and deserves to be dismissed.

(IID EVIDENCE LED BY THE PARTIES

58.Even though, initially, Petitioner maintained the stand that he

does not require an opportunity to lead evidence and urged

that the hearing be held without there being the need of

allowing parties to lead evidence, on 02"d November 202318,

18 Speakcr's Order dated 02d November 2023
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the Ld. Counsel for the Petitioner, stated that the Petitioner

would also like to lead evidence in the matter. Thus, by

consent of both the parties opportunity was accorded to both

the Petitioner and the Respondents to lead evidence.

59.Petitioner flled Afidaztits in lieu of Chief Examination of two

witnesses; one being the Petitioner himseU (PW-1) and the

other being one Shri. Vijay Joshi (PW-2). Petitioner Shd. Sunil

Prabhu more or less stated whatever was stated in the

Disqualification Petitions tn kns Affidaaits in lieu of Chief

Examination. Certain originals of documents relied on by the

Petitioner were also tendered along with Petitioner's Affidaait

in lieu of Chief Examinaflon. Relevant documents, being inter-

alia lhe'Resolution dated 21* June 2022' (hcreinafier referred to

as the 'UBT Resolution dated 21-'t lune 2022) and the originals of

whips, which the Petitioner claimed to have sent the

legislature party members of the Shiv Sena.

T0.Petitioner's second witness (PW-2) filed a very limited

Alfidaoit in lieu of Chief Examination and stated that he was

working in the Shio Sena Vidhimandal Karyalaya n July 2022

and on instructions of Shri. Sunil Prabhu sent two \A4rips,

dated 02"a futy 2022.

Tl.Respondents filed six (6) Afidaaits in lieu of Examination, of (i)

Shri. Dilip Lande, (ii) Shi. Yogesh Kadam, (iii) Shri. Rahul
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Shewale, (iv) Shri. Uday Samat, (v) Shri. Deepak Kesarkar,

and (vi) Shri. Bharat Gogwale.

72.Shti Dilip Lande (RW-1) in his Eoidence by z.rsay of Affdaait

dated 24th November 2023, deposed inter alia that:

(u) He did not receive any whip dated 02.07.2022 from Shri.

Sunil Prabhu for election of the Hon'ble Speaker to be

held on 03.07.2022, nor did he receive any whip dated

02.07.2022 from Shri. Sunil Prabhu for voting contrary to

the confidence motion to be held on04.07.2022.

(b) He had voted in accordance of the whip dated

04.07.2022.

(c) He was present in the meeting dated 21.06.2022. He was

informed by Sh. Sunil Prabhu that some of the SSLP

members had decided to disqualify other SSLP members

not present in the meeting. His opposition to the same

was unheeded and he left the meeting.

(d) He did not support/approve/second the resolution

passed in meeting dated 22.06.2022. His name and

signature on the resolution had been forged.

(e) He had never done any act which would indicate him

giving up membership of his party.
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73.Sh. Yogesh Kadam (RW-2) inhis Eoidence by way of Affidnait

dated 24th November 2023, deposed inter alia that:

(a) On21,.06.2022, the majority members of the SSLP passed

a resolution affirming Sh. Eknath Shinde as leader of the

SSLP and appointed Shri Bharatseth Gogawale as Chief

Whip of the party.

&) He received a copy of the letter dated 03.07.2022 issued

by the Maharashtra Legislative Assembly Secretariat,

wherein Shri. Eknath Shinde was recognized as Leader

and Shri Bharatseth Gogawale as the Chief Whip of

SSLP by Hon'ble Speaker.

(.) He was in receipt of the Whip dated04.07.2022 by which

Shri. Bharat Gogawale as Chief Whip directed parly

members to vote in favor of Shiv Sena led government in

the trust vote on 04.07.2022. He accordingly cast his vote

in accordance with 14/hip dated 04.07.2022. No other

whip from Shri Sunil Prabhu was received by him.

(d) He had not done any act which would indicate that he

had given up membership of his party.

74.Sh. Rahul Shewale (RW-3) inhis Eoidence by way of Affidaait

dated 24s November 2023, deposed inter alia that:
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(a) Shri. Uddhav Thackeray refused to call for a meeting of

Rashtriya Karyakarini, despite repeated requests, to

address' grieaances and dissatisfaction' prevalent amongst

MLAs, party leaders, etc., on account of 'huge corruption'

in NA/A Govemment.

(b) There was a discontent within the party with respect to

coalition with INC and NCP as founder of Shiv Sena

Hindu Hridya Samrat was a staunch opposer of the

ideologies of parties like INC and NCP.

(.) It was Shri Eknath Shinde who led the party from the

front and took care of the grievances of all office bearers

including elected representatives.

(d) He was not a party to the alleged National Executive

meeting dated 25.06.2022 nor did he receive any notice

for this meeting, nor did he attend the same. These are

forged and fabricated in as much as the meeting has

been shown to be of 'Rashtriya Karyakarini Baithak

(Pratinidhi Sabha).' Rashtriya Karyakarini and

Pratinidhi Sabha are two different bodies under Shiv

Sena Constitution and cannot be inter-changeably used.

(") He along with 12 Lok Sabha members belonging to Shiv

Sena support and recognize Shri Eknath Shinde as true

leader of Shiv Sena Party.z\\eI
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75.Sh. Uday Samant (RW4) rn his Eoidence by u)ay of Aff.daoit

dated 24th November 2023, deposed inter alia that:

(u) On 31.10.2019, members of SSLP called for a meeting

and acknowledged the work and leadership of Shri

Eknath Shinde and unanimously elected the latter to be

leader of the party. Resolution passed in this meeting

also indicates that authority to appoint a Group Leader

and Chief Whip was with SSLP.

(b) Shri Uddhav Thackeray was not a member of the

Legislative Assembly. However, though Shri Uddhav

Thackeray did not have any authority to take any

decision in the meeting of SSLP, members of the SSLP

agreed that Shri Uddhav Thackeray would chair the

meeting for which he was authorized by the members of

SSLP. Ultimate authority for election of Group Leader

and Chief Whip of SSLP vests only with members of the

SSLP. All decisions relating to legislature party are taken

by majority members of SSLP.

(.) He and other MLAs, MLCs, etc., were against forming

the governmentwith INC and NCP.

(d) On 21.06.2022 Shri Gulabrao Patil contacted him and

asked him to reach Varsha Bungalow for discussion
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with Shri Uddhav Thackeray regarding political

developments regarding the party and future course of

action.

(e) He and several other MLAs advised Shri. Uddhav

Thackeray, that party should withdraw from coalition

with NCP and INC. No resolution was moved in the

meeting to remove Shri Eknath Shinde as Group Leader

of Shiv Sena Legislature Party and to replace him with

Shri Ajay Chaudhari. He did not second any resolution

to that effect, nor did he sign alleged attendance register

nor any other document. He had not drafted any alleged

resolution of 21,.06.2022.

(0 He did not receive any whip from Shri Sunil Prabhu for

election of Speaker of the Assembly to be conducted on

03.07.2022.

(g) Whip dated 04.07.2022 was recognized by the Speaker of

the House. Whip directed members to vote in favor of

Shiv Sena party in trust vote on 04.07.2022. He had

accordingly cast his vote on 04.07.2022 on the conJidence

motion.

(h) He has never done any act which would indicate him

giving up membership of Shiv Sena party.

,?
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76.Sh. Deepak Kesarkar (RW-s) inhis Eztidence by way of Afidaait

dated 24ft November 2023, deposed inter alia that:

(u) He has not defected or left or voluntarily given up the

membership of Shiv Sena Party.

(b) It was only for a meeting on 31.10.2019 that it was

agreed by the members of SSLP that Shri Uddhav

Thackeray would chair the said meeting for which he

was authorized by members of SSLP. Leaders of the

party were always elected by members of SSLP. If it was

not for the authority by SSLfl Shri Uddhav Thackeray

did not have any authority to take any decisions in the

meeting of SSLP, which vests only with the members of

SSLP. Party President had no power to intervene with

work of the Legislature Party under Shiv Sena

Constitution. Decisions in that regard are taken on the

basis of majority.

(.) It is incorrect that he was incommunicado or in hiding,

or that he was absent from party meeting dated

2L.06.2022. He did not receive any whip for the meeting

dated 21,.06.2022. Shri Gulabrao Patil contacted him and

inJormed him to attend the meeting of SSLP on

21,.06.2022 at Varsha Bungalow, he attended the meeting.

A*,,-----\ *\
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(d) No resolution was proposed from any member in the

said meeting regarding removal of Shri Eknath Shinde

as the group leader of Shiv Sena Legislature Party. He

did not sign the attendance sheet/register for the

meeting dated 21.06.2022. He did not receive any notice

for the National Executive Meeting/ Pratinidhi Sabha on

25.06.2022.

(e) He had never done any act which would indicate that he

had given up membership of the party.

77.5h. Bharat Gogawale (PW-1 in Group 5 A RW-6 in Groups 01.,

03, 04, €i 06),) tn his Eztidence by way of Afidaoit dated 24n

November 2023, deposed inter alia that: (to be noted that Shri.

Bhnrat Gogawale has deposed, by common ffidaoit in lieu of

examination in chief, as the PW-L in Group 05 in which he is the

Petitioner and for and on behalf of Respondents in Group 01, 03, 04,

I6.)

(u) Petitioner Shri Sunil Prabhu and Respondents in Petition

No. 20 &. 22-34 have acted against the interest of the

party and voted against the member of Shiv Sena party

in confidence motion on 04.07.2022.

(b) As per the initial constitution, all decisions were to be

taken by Shiv Sena Pramukh. However, the Constitution

of Shiv Sena was amended to provide inter party

\ .ri..
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democracy. Since 1999, the party has followed a

democratic process for taking intra party decisions.

(c) Leaders of the party called for a meeting on 31.10.2019

under leadership of Shri Eknath Shinde of all newly

elected MLAs of Shiv Sena Party. Acknowledging the

work and leadership of Shri Eknath Shinde, they

unanimously elected Shri Eknath Shinde to be leader of

the SSLP.

(d) Members of the SSLP agreed that Shri Uddhav

Thackeray would chair the meeting dated 31.10.2019,

only for the purpose of the meeting. Leaders of the party

are always elected by members of SSLP.

(") He and several other colleagues were threatened with

arrests and physical harm by Shri Sanjay Raut. So left

with no other option; he and some of his colleagues had

to flee Maharashtra on 21.06.2022.

(0 On 21.06.2022 Sh. Milind Narvekar and Mr. Ravindra

Phatak approached Shri Eknath Shinde and informed

them that discussions were held by Shri Uddhav

Thackeray and some minority members of SSLP wherein

Shri Uddhav Thackeray had agreed to end MVA

Coalition and resolve intra party disputes. He, however,

Ieamt subsequently that a different resolution was

(eqista\
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passed; and using names and signatures of some of the

MLAs and it was illegally resolved that Sh. Ajay

Choudhary would be the leader of the SSLP.

(g) The majority of the members passed a unanimous

resolution on 21.06.2022 electing and re-affirming Shri

Eknath Shinde as the leader of the party. It was also

resolved that he [Shri. Bharatseth Gogawale] will be the

Chief Whip of the SSLP in the Maharashtra State

Assembly.

(h) Acting as the Chief Whip, he had issued the whip dated

04.07.2022. Some of the members voted against the whip

by their conduct made attempt to overthrow the

Govemment by orchestrating defections in the SSLP. By

doing so, delinquent MLAs had voluntarily glven up

membership of SSLP and Shiv Sena Political Party.

Disqualification Petition has been filed accordingly.

(IV) ISSUES FOR DETERMINATION

78.The Hon'ble Supreme Court, in Subash Desai Vs. Govemor of

Maharashtra,le (hereinafter referred to as 'Subash Desai'), was

pleased to direct that " the Speaker should prima facie determine

'usho the real political party is' for the purpose of adjudicating

disqualif.cation petitions, if ftoo or more factions claim to be that

t' 2023 SCC Online SC 607
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political party" and accordingly " shall recognise the Whip and the

Leader who were duly authorised by the Shia Sena Political Party"

keeping with the principles discussed in the said judgement.2o

79.Hence, keeping in view the factual matrix and the directions

of the Hon'ble Supreme Court, I w:J.l prima facie determine

"zoho the political party is for the purpose of adjudicating

disqualifcation petitions, if fwo or more factions claim to be thnt

political party" and accordingly " recognise the lMip and the

Leader who ,aere duly authorised by the Shizt Sena Political Party"

keeping in mind principles discussed in Subash Desai (Supra).

It is necessary to consider and determine the said preliminary

issue before examining the merits and deciding whether

Respondents have incurred disqualification under the Tenth

Schedule of the Constitution of India.

80.Thus, the preliminary issue that arises for my consideration,

before delving into the merits of disqualification petitions

under the Tenth Schedule, is "Which among the two factions

was the "real" Shiv Sena Political Party and consequently who

was the duly authorised Leader and/or the Whip of the Shiv

Sena Political Party for the purpose of deciding the present

disqualif ication petitions?".

20 Paegraph 206 (d) & (g) of Subash Desai
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81.The other issue framed for my consideration, in this Group of

Disqualification Petitions, i.e., Group 05, is "Whether the

Respondents have incurred disqualification in terms of

Paragraph 2 (1) (b) of the Tenth fthedule of the Constitution

of India on account of their (alleged) acts, omissions and/or

conduct?"

A, IMich among the tuso factions is the "real" Shio Sena

Political Party for the purpose of deciding the present

di s q u alifi c ation p e titions ?

82.Hon'ble Supreme Court of India, in paragraph 119 of Subash

Desai (Supra)zl, while discussing the legality of the recognition

of 'Leader' and the'Whip' of Shiv Sena accorded by the Letter

dated 03'd luly 2022, held that the Speaker ought to have taken

into consideration the 'split' that took place within the Shiv

Sena which were discernible from two sets of resolutions,

appointing two different 'leaders' and 'whips' placed on

record by the Shiv Sena before the Legislature Secretariat. This

aJoresaid paragraph of SubashDesai (119) read with paragraph

1,57 of Subash Desai (Supra)22, makes it clear that the law laid

down by the Hon'ble Supreme Court is that 'in view of the

deletion of 'Paragraph 03 of the Tenth Schedule', when rival

21 Paragraph 119 of Subash Desai (Supra)
2 Patagraph 157 ofSubash Desai (Supra)
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factions emerge as a result of rift/split in a party, the Speaker

has to necessarily find which faction is the real political party

while recognising 'leader' and the 'whip' of the party,

especially where there are rival claims seeking appointment.

83.Thus, in view of the fact that in the present matter, rival

factions have emergedts and both the factions claim to be the

real political party read with the direction of the Hon'ble

Supreme Court, in Subash Desai (Supra), that this Forum

should prima facie determine "ttsho the political party is for the

purpose of adjudicating disqualification petitions, if fwo or more

factions claim to be th.at political party and accordingly shall

recognise the IMip and the Leader who are duly authoised by the

Shio Sena Political Party keeping with the pinciples discussed in

the said judgemrnlttzt, it is necessary to consider and determine

the said preliminary issue before recognising the 'leader' and

the 'whip' who were duly authorised by the 'real political

party' when the rival factions emerged and then in tum

examine the merits of these disqualification petitions.

Principles laid dozon by the Hon'ble Stprene Court in Subash Desai

releaant for the purpose of iletermining zoho the political party is.

84.Before discussing'who the political party is for the purpose of

adjudicating disqualification petitions' it is imperative to set

3 Finding that rivd factions have emerged is recorded in Pa$g"aphs 119 ofSubash Desai.
2a Sfia DeuiPatagtaphs 124,151 ,163,164, I67,168 & 206 (d) & (g).
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out the principles laid down by the Hon'ble Supreme Court in

Subash Desai (Supra) for this purpose. These are as follows:

(a) IMen the conduct prohibited under the Tenth Schedule is

(allegedly) committed, there is only one political party. This

necessitates the Speaker prima facie determining who tfu

political party was at the time of the alleged act which

allegedly attract the prooisions of the Tenth Schedule.2s

(b) Paragraph 6 of the Tenth Schedule entrusts the Speaker of the

House with the authority to adjudicate disqualifcation

petitions. IMile adjudicating a disqualification petition, the

Speaker must also consider any defence(s) raised by the

member against whom the petition has been filed, The Tenth

Schedule, as it currently stands, specifies fioe defences which a

member may take recourse to, to shield themselaes f'rom the

consequences of the anti-defection lato.26

(c) Bothfactions of the Shit: Sena claiming to be the "real" Shia

Sena, in ffict, points to the existence of a split within tlrc

SSLP. Howeaer, no faction or group can argue that they

constitute the real political party as a defence against

disqualification on thc ground of defection.2T

t/
5 Patagtaph No. 15'7 of Sfia Duai.
26 Paragaph No. 161 ofSubash Desai.
27 Paragaph No. 163 ofSubash Desai.
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(d) The ineoitable consequence of the deletion ofParagraph 3 from

the Tenth Schedule is that the defence of a split is no longer

aoailable to members who face disqualification proceedings. In

cases where a split has occurred in a political party or in a

legislature party, members of neither faction may oalidly raise

the defence that they are the political party in the nent that

each faction files petitions for the disqualification of members

of the other faction. The defence sought to be arsailed of must

be found within the Tenth Schedule as it currently stands.28

k) Members of multiple groups or factions can all continue as

members of the House if the requirements of Paragraph a@ of

the Tenth Schedule are satisfed. Ttoo (or more) factions of a

political party can both remain in tlrc House if one of the

factions has opted to merge with another political party in

terms of Paragraph 4(1)(a) and the other faction has chosm

not to accept the merger. Hozoaner, in cases where a split has

occurred, and members of one of the factions are found to haae

satisfed the conditions in Paragraph 2(1.) and are also unable

to establish any of the fioe defences aoailable under the Tenth

Schedule, they would stand disqualified. The percentage of

members in each faction is irreleoant to the determination of

zphether a defence to disqualification is made out.2s This is

necessarily the irnplication of the deletion of Paragraph 3. To

hold otherwise would be to permit the entry of the defence of

28 Pa.ragraph No. 164 ofSubash Desal

'Paragraph No. 165 ofSubash Desai.
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'split' in thc Tenth Schedule through the back door. This is

impermissible and would render the deletion of Paragraph 3

meaningless. It is imperatioe law that what cannot be done

directly cannot be permitted to be done indirectly. The

interpretation which we haoe expouniled is the only one which

comports with the deletion of Paragraph 3.30

(fl Regardless of the defence aoailable to members who face

disqualif.cation proceedings, the Speaker may be called upon

to determine who the "real" political party is while

adjudicating disqualification petitions under Paragraph

2(1)(a) where ftoo or more factions of the political or

legislature party haae arisen. The ffict of the deletion of

.Paragraph 3 is that both factions cannot be considered to

constitute the original political party. In order to determine

which (if any) of the members of the party haoe ztoluntarily

gitsen up membership of the political party under Paragraph

2(1-)(a), it is necessary to first determine which of the factions

constitute the polifical party. This determination is a prima

facie determination and will not impact any other proceedings

including the proceedings under Paragraph 15 of the Symbols

Order.31

@) In arrioins at their decision, the Speaker must consider the

constitution of the partu as well as anu

s Pangraph No. 166 of Subash Desai.
31 Paragraph No. 167 ofSubash Desai
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resulations which soecifu the structur e of the leadershio of the

partu. If the rioal groups submit ttoo ltr more aersions of the

constitution the S eaker must consider the ztersionr

zphich utas submitted to the ECI before the riaal factions

emerged. In other words, the Speaker must consider tlrc

ztersion of the oar fu constitution which was submitted to the

ECI with the consent of both factions. Tlis will obaiate a

situation where botlr factions attempt to amend the

constitution to sente their own ends. Further, the Speaker

political aartv on a blind appreciation of which sroup

which is releaant to tlrc determination of this issue,32

2fi)fu) would also deoend on the decision of the Speaker

i2 Paragraph No. 168 of Subash Desai
I Paragraph No. 169 ofSubash Desai
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must not base their decision as to which group constitutes tlrc

possesses a majoriV in the Legislatioe Assembllt. This is not a

qame o.f numbers, but o! something more. The structure o.f

leadership outside the Legislatioe Assembllt is a consideration

Ai The deletion o.f Paragraph 3 impacts the proceedings under

Paragraph 2(1)(b) as well. When there are tuso Whips

appointed by froo or more factions o.f the political part.u the

Speaker must decide which of the fiito Wrips rEresents the

political party. Thus, the adjudication o.f the Speaker on

whether a member must be disquahrted under Paragraph

recognising one o.f the fwo (or more) Wrips,ss
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85.Thus, what emerges from the principles laid down by the

Hon'ble Apex Court is that the question of 'who the real

political party is', has to be considered and determined aJter

giving due weightage to (i) the constihttion of the Shia Sena, (ii)

the leadership structure of the party and (iii) the legislatioe majority,

if two or more factions claim to be the real political party. ('the

question of who tfu real political party is', is hereinafter referred to

as the'preliminary issue)

86.Since, in these proceedings both the factions are claiming to be

the 'real political pafiy' at the relevant point in time, and as

the said issue arose for determination in these proceedings, on

02"d November 2023, the said preliminary issue was also

framed as one of the issues in these disqualification petitions,

thereby affording an opportunity to the parties to make their

submissions on this point. Further, even during the hearing on

L2h December 2023, both the parties were specifically asked as

to whether any of the parties to the Disqualification Petitions

or the Leaders of their respective factions would like to

advance any further written submissions, affidavits arr'tdf or

documents on the issue of "Real Political Pafty" . Ld. Counsel

for the Petitioner, submitted that the enquiry prescribed by the

Hon'ble Supreme Court in Subash Desai (Supra), is not an

enquiry independent to that of the present proceedings under

the Tenth Schedule of the Constitution and thus the said

l,\
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enquiry means that the Speaker has to decide the issue of 'real

political party' as a preliminary issue while adjudicating these

disqualification petitions. Likewise, Ld. Counsel for the

Respondents submitted that they also do not need any such

further opportunity and consented with the Petitioner on

going ahead with the final hearing without any further

submissions or filings on the said issue. Further, both the

parties were asked if an opportunity is required to be given to

the'Leaders' of each faction, i.e., Shri. Eknath Shinde and Shri.

Uddhav Thackeray, to make any submissions as 'leaders',

pertaining to the issue of 'real political party'. Thereupon, Ld.

Counsel for the Petitioner submitted that, such an opportunity

was not required for the purpose of deciding 'who the real

political party is' in these disqualification proceedings, and

even otherwise the Petitioner Shri. Sunil Prabhu represented

the interests of the leader and will of their faction for the

purpose of deciding all issues concerned in these proceedings.

Similarly, Respondents submitted that such a chance was not

required since the Leader Shri. Eknath Shinde himself is a

party Respondent in these proceedings.

87.The disinclination of parties to address me on this issue makes

it clear tha! I proceed to consider and adjudicate on this.

Therefore, I would be adjudicating the said preliminary issue

based on (i) the principles laid down by the Hon'ble Apex
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Court, (ii) record available with the Maharashtra Legislature

Secretariat and (iii) submissions made and documents referred

to by the parties during the course of the hearing in these

disqualif ication petitions.

Petifioner's submissions on the prelimina rU issue

88. As noted earlier, Ld. Sr. Adv. Mr. Devadatt Kamat at the

outset submitted that the enquiry prescribed by the Hon'ble

Supreme Court in Subash Desai (Supra) is not an enquiry

independent to that of the present proceedings under the

Tenth Schedule of the Constitution. He further submitted that

the enquiry mandated by the Hon'ble Supreme Court in

'Subash Desai (Supra)' has to be read to mean that the Speaker

has to decide the issue of 'real political party' as a preliminary

issue while adjudicating these disqualification petitions

without parties having to lead evidence on the issue. He

further submitted that the Speaker would have had to decide

this issue preliminarily even iJ parties had not set up any plea

in the said regard.

89. Mr. Kamat has made lengthy submissions on the purport of

what constitutes a 'prima facie' determination and what are

the elements which are to be looked into while adjudicating an

issue on a prima facie basis. Submissions of Ld. Sr. Adv. Mr.
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Kamat on the issue of 'who the real political party is' are as

follows:

P etitioner's submissions on Leader ship S tructur e

(u) The 'prima facie determination' by the Speaker cannot

involve adjudication of the legality or otherwise of the

political leadership as it exists on the records of the ECL

The communication of results of the organisational

elections to the ECI cannot be disputed in the instant

proceedings at the behest of a person accused of

defection, particularly since it is only a 'prima facie

determination'. The 'prima facie determination'

envisaged under the Tenth Schedule to identify'who the

political party is', cannot in any manner be an exercise to

adjudicate the validity of organisational elections which

were conducted five years ago, and never challenged

before a competent Court of law.il

(b) At the time when the impugned acts in the present

proceedings were committed (June-July of 2022), the

leadership structure of the party as communicated to the

Election Commission in the year 2018 (for the term 2018-

2023) is the leadership structure that must form the basis

of adjudication of these petitions. The said leadership

shucture can be discerned from the letter dated

y Paragraph No. 74 of Wrineo submissions of Mr. Devadatt Kamat, Sr. Adv., on behalf of the Petitiooer

ftereinafter referred ro as l(amat's \0S).
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27.02.2018.35 Thus, for the purposes of 'prima facie

determination', the Shiv Sena political parry at the

relevant time in June-July 2022 was headed by Shri

Uddhav Thackera/, the Party President. Given the role

ascribed to the party president under the 1999 and the

2018 Party Constitutions, it is the Party President who

represented the will of the political party for the

purposes of these proceedings.36

(.) Even in the Rashtriya Karyakarini, the next most

significant body in the organtzalional structure after the

Party President, Shri Uddhav Thackeray enjoyed

overwhelming majority and support at the relevant

time, i.e., in ]une-luly 2022. The overwhelming support

enjoyed by Shri. Uddhav Thackeray amongst the

members of the Rashtriya Karyakarini is evident from,

(i) the affidavits dated 25.06.2022 executed by 9 out of 13

members of the Rashtriya Karyakarini in favour of Shri.

Uddhav Thackera|, and (ii) the complete lack of any

#fidavits of support by members of the Rashtriya

Karyakarini in favour of Shri. Eknath Shinde.37

(d) As per the leadership structure communicated to the

ECI in pursuEu:lce to the organizational elections held in
//9

'/tY
,//

.atil .

35 Paragraph No. 76 of Kamat's WS
36 Paragraph No. 77 of Kamat's !(S
37 Paragraph No. 79 & 80 of Kamat's WS
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2018 Shri. Udhav Thackeray, at the relevant time,

enjoyed the support of (i) 7 leaders out of 9 elected

leaders, (ii) 11 deputy leaders out of 21 elected deputy

leaders, (iii) 2 out of 4 appointed leaders, and (iv) 7 out

of 12 appointed deputy leaders.38

(e) The results of the organisational elections cannot be

negated by a bald denial in the present disqualification

proceedings after almost 5 years of conclusion of the

elections. No challenge was made to the resuits of 2018

elections by any person before the competent forum. The

binding nature of outcome of 2018 organisational

eleclions cannot be wished away by bald denials in the

pleadings of the Respondents. It is a well-accepted

doctrine that the official records cannot be wished away

or argued to be non-existent without laying down a

challenge before the competent forum and succeeding in

a manner known to law. It is well settled that even an

illegal order is to be challenged in the manner known to

law and get it set aside by a due procedure.3e

(0 Beneficiaries/participants of the 2078 orgaruzational

elections cannot fum around and assail the result of the

organizational elections.ao

./), .),//* ,-
/i or/ i.

VN\t

38 Paragraph No. 81 to 88 of Kamat's WS
3e Paragraph No. 92 of KamaCs WS
a Paragraph No. 96 of Kamat's WS
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(g) In these proceedings, the Respondents cannot challenge

the organizational election results available on the

record of the ECI as the Tenth Schedule does not permit

the raising of any such defense.

Petitioner's submissions on the Constitution

(h) 2018 constitution being not taken on record by the ECI

cannot be ground for invalidating the leadership

structure of 2018 and for the purpose of deciding the

preliminary issue, 2018 constitution has to be considered

as both the parties have relied upon the 2018 amended

constitution and acted thereon. In this regard, it has to

be noted that the Election Commission in its order dated

'17.02.2023 in Dispute Case No. 1 of 2022 has held that

both the parties were aware of the 2018 amendment.

(i) The Respondents themselves in their respective replies

have filed the 2018 amended constitution as Annexure

R-18. Even during the Evidence, the Respondents have

admitted the existence and knowledge of the 2018

constitutiory which is evident from the Cross

Examination of Shri. Dilip Lande (Question No. 43 of the

Cross Examination held on 07th December 2023).
99 I*
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0) The statement of Yogesh Kadam on08.12.2022thatfiling

of the 2018 amended constitution was 'a mistake by the

lawyer', is a complete afterthought. The Respondent Shri

Yogesh Kadam filed his replies to the disqualification

petitions in the month of August 2022. On 25.10.2023,

Shri Yogesh Kadam filed an additional reply containing

detailed averments pertaining to the 2018 amended

party corutitution as well as the 1999 party constitution.

On'25.11.2023, Shri Yogesh Kadam filed his evidence by

way of Affidavit, however, did not state anything

relating to the 2018 amended constitution. The statement

that the Annexure R-18 was a mistake of lawyer made

by Shri Yogesh Kadam on the very next day i.e., on

08.12.2023 after the admission of Shri Dilip Lande

regarding the Annexure R-18. The fact that the witness

made a statement even prior to the commencement of

his Examination-in-Chief makes it amply clear that the

said statement was made by the Respondent after being

tutored by his counsels to overcome the admissions

made by Shri Dilip Lande. Further, Shri Yogesh Kadam

has stated in cross examination in answer to question

No. 5 that he was not aware of the amended constitution

prior to 07.12.2023. If that was the case it was not

possible that his Additional Reply dated 25.10.2023,
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submissions were made on the 201,8 amended

constitution.

90. Appearing for the Respondents, Ld. Sr. Adv. Mr. Mahesh

Jethmalani submitted at the outset that this preliminary issue

might not have to be considered at all as even otherwise the

alleged conducts of the Respondents do not attract the

provisions of the Tenth Schedule (as submitted in response to the

second issue in these disqualification petitions). However, in the

altemative Mr. Jethmalani made the following submissions:

(a) Alleged leadership structure of 2078, as is claimed by the

Petitioner, cannot be relied upon as the same arises out

of a constitution which is not on record of the Election

Commission of India. Further, it is to be also noted that

no organisational elections were held in the year 2018 or

even prior to that. In view thereof, the said purported

Ieadership structure cannot be relied upon.

(b) The existence and contents of the Letter dated 27s

February 2018, by way of which the alleged leadership

structure was purportedly communicated to the ECI,

was specifically denied by the Respondents. However,

{
s
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even then the Petitioner did not bring forth the author of

the said letter to prove its existence.

(c) It is relevant to note that the organisational structure as

submitted by way of the purported letter dated 27n

February 2018 to the Election Commission of India is in

no manner concurring with the constitution of the Shiv

Sena as provided by the Election Commission to the

Speaker.

(d) The purported leadership structure reflected in the

alleged letter dated 27n February 2018 as submitted by

the Petitioner included members nominated and / or

appointed by Shri. Uddhav Thackeray to the posts of

Secretary, Samanvayak and Sangathak. Admittedly,

these posts never existed in the Constitution of 1999.

(") The purported leadership structure reflected in the

alleged letter dated 27th February 2018 as submitted by

the Petitioner has a total of 33 Deputy Leaders (21 by

way of election and 12 appointed by sole discretion of

Sh. Uddhav Thackeray). However, as per the

Constitution of 1999, only 21 posts existed for Deputy

Leaders (17 to be elected and 4 to be appointed). Hence

the additional number of positions identiJied as being

Deputy Leaders being appointed at the sole discretion of
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Shri. Uddhav Thackeray does not con-form with the

Constitution of 1999.

(0 The leadership structure of the party, reflected in the

alleged letter dated 27th February 2018 as submitted by

the Petitioner, is inconsistent with the leadership

structure of the party as per the Constitution of1999 and

hence the leadership structure reflected in the alleged

letter dated 2TaFebruary 2018 cannot be relied on by the

Petitioner to claim that Shri. Uddhav Thackeray was

enjoying the support of the leadership/organizational

structure of the political party.

(g) Alleged Meeting of the'National Executive' purportedly

held on 25n June 2022 is illegal as it is not clear as to

when and by whom this meeting was convened; when

and by whom notice of this meeting was issued; whery

how and to whom the notice of this meeting was served

on the members of Pratindhi Sabha; how many member

of Pratinidhi Sabha were present, what was the agenda of

this specially convened meeting, etc. Furthermore, the

Marathi version of these documents is a clear give away

in as much as an attempt was made to mix up pratinidhi

Sabha and Rashtriya lGryakarini as one and the same

body.
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(i) The elected representatives from the Shiv Sena, (i.e.,

Members of Legislative Assembly as well as Members of

Parliament) are admittedly part of the leadership

structure as per the Shiv Sena Constitution. While there

are serious doubts regarding the leadership structure as

relied upon by the Petitioner, there can be no dispute

insofar as the elected representatives are concerned.

Thus, the only undisputed leadership structure under

the SS Constitutiory which can be considered by the

Speaker in the present proceedings is the 'elected

representatives', i.e., Member of Lok Sabha and

Members of Legislative Assembly.

Anqlusis, obseroations, and conclusions on the

pre liminaru issue

97. As stated earlier, the decision on the preliminary issue has to be

taken after a careful analysis of (i) the constitution of the Shiv

Sena, (ii) the leadership structure of the party and (iii) the

legislature party majority.

Page 57 of 126

(h) It will not be out of place to mention that the reliance on

Section 29A of Representation of Peoples Act, 1951 is

misleading in view of the judgment dated 17n February

2023 passed by the Hon'ble Election Commission of

lndia in Dispute Case No. 1, ot2022.
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92. After having heard both the sides on the above aspect, I now

propose to proceed to record my observations and findings on

the preliminary issue.

93. As is evident from the submissions of the parties, there is no

consensus on the 'constitution submitted to the election

commission of India with consent of both the factions'. Likewise,

the parties have diJferent points of view on the 'Ieadership

structure' which has to be taken into consideration. The only

aspect which is undisputed is the majority in the legislature

party. Hence, to embark upon the findings on the preliminary

issue, I will have to decide (i) the relevant constitution which

has to be taken into account and (ii) the leadership structure

which existed before the dispute arose. Further, it will also

have to be determined as to "when the rival factions

emerged".

94. Petitioner's assertion that the Constitufion of the year 2018 is

the relevant constitution which has to be taken into account

for the purpose of determining the preliminary issue, is based

on the submissions that (i) the 2018 constitution has to be

considered as both the parties have relied upon the 2018

amended constitution and acted thereon, (ii) the Election

The releaant ParW Constitution considered
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Comrnission in its order dated 17.02.2023 in Dispute Case No.

1, of 2022 has held that, both the parties were aware of the 20L8

amendment and thus the said constitution of 2018 has to be

taken as the constitution which is done with the consent of

both the factions as the said constitution of 2018 was never

disputed prior to the initiation of these disqualification

petitions and the same was never challenged (iii) Respondents

have themselves admitted and relied on the said Constitution

of 2018, and (iv) the statement of Shri. Yogesh Kadam that the

filing of 2018 Constitution along with Respondents reply was

a mistake done by the lawyers cannot be accepted as the said

statement is an #terthought and done only with an intention

to mitigate the damaging statement made by Shri. Dilip

Lande.

95. To the contrary, Respondents have asserted that the

Constitution of the year 1999 has to be the one which has to be

borne in mind, as according to the Respondents the

Constitution of the year 2018 was never submitted to the ECL

Respondents pointed out to the Letter dated 04n April 2018,

by way of which the Petitioner base their claim of submission

of the said conslitution to the ECI. By pointing out to the

same, Respondents submitted that both the said Letters do not

mention anything about the purported amendment to the

constitution or submission of the same thereof to the ECI and
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a similar claim was made with respect to the letter dated

27.02.201,8 by Shri. Uddhav Thackeray n the Special Leazte

Petition (C) No. 3997 of 2022, however in the said SLP there was

no mention about the existence of any such letter dated 04ff

April 2018. The word 'submitted' appearing in Paragraph 158

of Subhash Desai means submitted before the ECI, as is evident

from the further part of the said paragraph, which the

Petitioner has conveniently ignored. The Respondents have

further submitted that the 2018 Constitution has been wrongly

armexed as a document. Respondents further submitted that

the stand of the Respondents on the 2018 Constitution has

always been that it is unconstitutional and was secretly

manufactured by Shri Uddhav Thackeray in cahoots with Mr.

Anil Desai. This stand has been specifically taken in the Reply

filed by Shri Eknath Shinde before the Hon'ble Supreme Court

in SLP (C) No. 3997 of 2023 way back on 1,6.03.2023, i.e., much

before filing of replies before the Speaker in August 2023.

Further, even in the Additional Replies filed on 25.10.2023, n
the present proceedings, the aforesaid position has been

reiterated by the Respondents.

96. After having considered the submissions advanced by both

the parties on the question as to which is the relevant

constitution for the purpose of determination of the

'preliminary issue' lhave come to the following conclusions.ffiR# Page 60 of 726



(a) As per the Hon'ble Apex Courtal, if both the factions have

submitted different versions of the constitution of the

party, then in that case what has to be taken into account

is the constitution which was submitted to the ECI with

the consent of both the parties before the rival factions

emerged.

(b) Before recording further conclusions I find it imperative

to reiterate that, pursuant to the initiation of these

disquaiifications the Maharashtra Legislafure Secretariat

had, aide Letter dated 07th June 2023, requested the office

of the Election Commission of India to provide a copy of

the 'Party Constitution/Memorandum/Rules and

Regulations (whether known as such or by any other name) of

Shiv Sena Political Party which have been submitted to

the Election Commission of India and stand effective as

on 21,'t june 2022.It is also pertinent to mention that in the

said letter it was specifically requested to the Election

Commission of India that copies of all subsequent

amendments, if any, to the constitution be also provided.

In response to the said Letter, the Election Commission of

lndia, ztide Letter dated 22na June 2023, provided a copy of

the Constitution and Rules of Shiv Sena as available on

the records of the Election Commission of India. Further,

al Subath Dctai Patagaph 167 & 168
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with respect the amendments (if any) to the said

constitution of the party, the Election Comrnission

requested the legislature secretariat to refer the Order

dated 17s February 2023 passed by the ECI in Dispute

Case No. 01, of 2022.

(.) Having perused the same, it has to be noted that the copy

of the Constitution of the Shiv Sena provided by the ECI

does not bear any date or year but as per the ECI that

which is provided aide their reply is the only

'Constitution of Shiv Sena' available on the record of the

ECI. Further, with respect to the amendments, if any, to

the said constitution, the Election Commission aide its

Order dated 17t'February 2023has held in Paragraph 132

(IV) (b) that " the amended constitution of 2018 is not on the

record of the commission" .

(d) Thus, the Petitioner's submission that the constitution of

the year 2018 has to be taken into account carurot be

accepted as I am bound to follow the directions of the

Hon'ble Apex Court in Subash Desai (Supra) and

accordingly take into account the Constitution what the

Election Comrnission has provided. L. -y jurisdiction

under the Tenth Schedule of the Constitution I carmot

delve into any other factors while deciding'which is the

relevant constitution', as prima facie it is evident from the
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record of the ECI that the 1999 constitution is the one

which was submitted to the ECI by the Shiv Sena before

rival factions emerged.

(e) Further, it is also necessary to mention that the

Petitioner's submission that the 'Constitution of the year

2018' was submitted to the ECI by referring to the Letter

dated 04th April 2018 carulot be accepted. A bare perusal

of the said Letter dated Mth April 201,8,by way of which

the Petitioner base their claim of submission of the said

constitution to the ECI, does not bear any content which

shows that an amended constitution was submitted to the

ECL The said letter only refers to the elections held and

the results thereof and nothing more. Further, on closer

examination of the Special Leave Petition filed by Mr.

Uddhav Thackeray before the Hon'ble Supreme Court

challenging the ECI decision (SLP (C) No. 3997 o12022),1

find that exactly same claim has been made about the

letter dated 27.02.2018 and there is no mention about this

new letter of 04n April 2018. Admittedly, the said letter of

27 .02.2018 is on the website of the Election Commission of

India. However, there is no document relating to the

constitution annexed to it. Hence, on this ground also

Petitioner's submission that the constitution of the year

2018 has to be taken into account carmot be accepted.
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(0 Petitioner's submission that 'submitted' before the

Speaker would mean 'annexed' by the Petitioner and the

Respondents in their respective Petitions and Replies

thereto, cannot be accepted as there is a clear provision

under the 1986 rules where the'Leader' has to submit the

party constitution. Rule 3 (1) @) of the 1986 Rules

mandates that the'Leader' shall furnish t'a 
copy of the rules

and regulations, (znhtther known as such or as Constitution or

by any other name) of the political party concerned"a2. Further,

Rule 3 (4)a3 contemplates that " wheneaer any change takes

place in the information furnished by the leader of the

legislature party under Rule 3 (1) he shall, as soon as may be

thereafter and in any case within thirty days from the ilate on

which such change has taken place or within such further
period as the Speaker may for sufficient cause allows, furnish in

writing information to the Speaker with respect to such

chnnge". Thus, the 'submission of constifution' before the

Speaker has to mean submission under the said Rule 3 of

1986 Rules. However, till date Shiv Sena has not

submitted any Constitution on the record of the Speaker

under the said Rule 3.

a, Rule 3 (1) (b) of The Members of Maharashtra Legislative Assembly (Disqualification on
Ground of Defection) Rules, 1986.
a3 Rule 3 (4) of The Members of Maharashtra Lagrslative Assemblv (Disqualification on
Ground of Defection) Rules, 1986.

(.1I .I-E
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97. ln view of the above observations and findings, I need not

further analyse any other submissions in this regard made by

the parties, and I hold that the 'Constitution of Shiv Sena

provided by the Election Commissi on of India, uide Letter

dated22"a lune2023' , is the relevant Constitution of Shiv Sena

for determination of the preliminary issue as to 'which faction

is the real political pafiy' . (Constitution of the Shio Sena held so to

be the releaant Constitution is hereinafter referred to as the 'SS

Constitution)

The'Leadership Structure' releaant for the determination

98. Ld. Sr. Adv. Mr. Kamat's submission that " the 'leadership

structure' which is releoant for the purpose of deciding the

preliminary issue is the 'leadership structure' which is reflected in

the communications dated 27tn February 2018 and 04th April 2018

made to the Election Commission of India pursuant to the Elections

held on 23d January 2018" is based on the Petitioner's

submission recorded in Paragraphs 89 (a) to (g) hereinabove.

Initially the Petitioner relied on the affidavits submitted to the

ECI, (of the then office bearers of Shiv Sena) produced along

with the Afidaoit in lieu of Examination in Chief, to show that

Shri. Uddhav Thackeray had support of the majority in the

organization. Respondents objected to such production on the

ground that it is not permissible to produce affidavits of

others along with Petitioner's own Afidaoit in lieu of Chief

Page 65 of A6
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Examination without the authors of the said affidavits

subjecting themselves to cross examinations. In any event,

during arguments, Mr. Kamat did not rely on these affidavits

and limited his submissions to the 2018 leadership structure as

available on the ECI website.

100. After having considered the submissions advanced by both

the parties on the question as to which is the relevant

'leadershi strucfure' for the purpose of determination of the

'preliminary issue'I have come to the following conclusions.

P age 66 of 726
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99. Mr. Jethmalani, in tum focused his submissions to buttress the

ground that the said leadership structure of 2018 cannot be

considered and relied upon for the purpose of determining the

preliminary issue as the said leadership structure is not in

conformity with the Constitution of the Shiv Sena which is on

record of the ECI and thus the same would be contrary to the

findings of the Hon'ble Supreme Court in paragraph 168 of

Subhash Desai. Mr. Jethmalani, further relied on the 'legislative

party' leadership to submit that the 'legislative party' also

forms part of the leadership structure as it is not only

mentioned in the 'SS Constitution', but there is no dispute

regarding the said members being part of the'Pratinidhi Sabha'

under the'SS Constitution'.
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(a) The submission of Mr. Kamat that " the jurisdiction under

Tenth Scludule only mandates a pima facie adjudication as to

'whnt the leadership structure of the political party was at the

releaant time' and it does not extend to an inquiry as to

whether or not the leadership structure, aztailable on thc record

of the ECI, was pursuant to a oalidly held election," is a

correct proposition and hence I concur with the same.

&) Petitioner's submission lhat "in these proceedings, the

Respondents cannot challenge the organizational election

results available on the record of the ECl, as the Tenth

Schedule does not permit the raising of any such fufense" is a

correct proposition and hence I am in agreement with

the same.

(.) Respondent's submission that said leadership

structure of 2018 cannot be considered and relied upon for the

purpose of determining the preliminary issue as the said

leadership structure is not in conformity with the

Constitution of the Shio Sena which is on record of the ECl"

does not arise at this juncture and it is a submission

which has to be considered while determining whether

the said leadership structure can be relied upon for the

purpose of determining which faction represents the real

political party, which would be dealt with at the

appropriate juncture. The only question which is to be

Page 67 of 726
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(d) Respondents have led detailed evidence and despite

being conlronted during cross examination; they have

been able to demonstrate that no organizational

elections were held on 23.01.2018. On the contrary, in the

Afidaait in lieu of Examination in Chief of Shri. Sunil

Prabhu (PW-1) has stated that organizational elections

were held on 23.01.2013 and 23.01.2018. However, Shri.

Sunil Prabhu has not claimed any personal knowledge

of the same or whether he was present during the said

elections. During his cross examination, he was

confronted with the letter dated 28.01.2013. Thereafter a

specific question was posed to him by Mr. Jethmalani as

to'whether he aoted in the said election'. To which he

responded in the affirmative. The contents of the said

letter clearly stated that 'all the candidates were declared

unopposed'. This contradiction was also put to the

witness by Mr. Jethmalani in cross examination.

However, no justification for the same was put forth by

the witness. In view of the above, evidence and records

before me prima facie indicate that no elections were held

in the year 2013 as well as in the year 20L8. However, I,

Page 68 of 726

determined in the current part of the order is 'what and

who all constituted the leadership structure of Shiv

Sena' at the relevant time.
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as the Speaker, exercising jurisdiction under the Tenth

Schedule, has a limited jurisdiction and cannot go

beyond the record of the ECI as available on the website

and hence I have not considered this aspect while

determining the'relevant leadership structure'.

101. Thus, in view of the above conclusions, I find that the

leadership structure of the Shiv Sena reflected in the Letter

dated 27rt February 2018 (available on the website of the ECI)

is the relevant leadership structure which has to be taken into

account for the purpose of determining which faction is the

real political party. The question whether 'which faction is thc

real party' is discernible from this '2018 leadership structure' is

discussed in Paragraphs 112 to 131, (infra) of the present order.

102. Since, in these proceedings both the factions are claiming to be

the 'real political party' riaal .factions luoe emerged in the Shiv

Senaaa. In view of the fact that rival factions have emerged,

and both the factions are claiming to be the 'real political

4 S r bas h Duai P tagraph 119
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(the leadership structure so determined as the releaant leadership

structure for the purposes of these disqualification petitions are

hereinafter referred to as the'2018 Leadership Structure'.)
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L03. At the outset, I must set straight the point that the

determination of the Speaker, exercising jurisdiction under the

Tenth Schedule while deciding (who the real political party is),

mandates only a preliminary inqurry which has to be done

pima facie by taking into account materials officially before the

Speaker as the Master of the Legislative Assembly. I shall

consider the facts, relevant for this determination on what is

before me as the Speaker of the Legislative Assembly.

1M. As noted by the Hon'ble Supreme Court in Subash Desai

(Supra)as on 21s June 2022 there was no material available

before the then Deputy Speaker to infer the emergence of any

rival factions. However, after taking on record the Resolution

dated 21* June 2022 passed by the SSLP (disputed by the

Responfunts), the very next day the then Deputy Speaker

received a Resolution (disputedby the Petitioner) dated 21't June

2022 (receioed by the then deputy speaker on 22"d June 2022)

conhary to the Resolution dated 21st June 2022. Thus, from

this fact alone, it is evident that there emerged two factions of

as Paragraphs 119, 122 & 123 of Subash Desai
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party' it is imperative to prima facie determine when did the

rival factions emerge. Thus, it is necessary to determine the

relevant day on which rival factions emerged before further

venturing inlo 'which of thc faction lt)as thc real political party

whcn rirsal factions emerged' .
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Shiv Sena from 21"t June 2022 itself but the same came to be

officially on record of the office of the Speaker and/or the

Legislature Secretariat on 22"d J,ane 2022.

105. At this juncture, it is imperative to refer to Paragraph 119 of

Subash Desai (Supra) where the Hon'ble Apex Court, while

discussing the legality of the recognition of 'Leader' and the

'Whip' of Shiv Sena accorded by the Letter dated 03"d July

2022, held that the Speaker ought to have taken into

consideration the 'split' that took place within the Shiv Sena

which were discemible from two sets of resolutions,

appointing two different 'leaders' and 'whips' placed on

record by the Shiv Sena before the Legislature Secretariat. This

paragraph (119) read with the Hon'ble Apex Court's findings

recorded by the Hon'ble Apex Court in paragraph 157 of

Subash Desai (Supra), makes it clear that the law laid down by

the Hon'ble Supreme Court is that'in view of the deletion of

'Paragraph 03 of the Tenth Schedule', when rival factions

emerge as a result of rift/split in a party, the Speaker has to

necessarily find which faction is the real political party while

recognising'leader' and the'whip' of the party.

105. Thus, in view of the facts recorded in the preceding

paragraphs, and keeping in view the principles enumerated

by the Hon'ble Supreme Court in Subash Desai (Supra) (as

recorded in Paragraph 84 hereinabozte), I have come to the
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conclusion that the emergence of two factions of the Shiv Sena

can be inlerred from 21st June 2022llself , and the same came to

be a matter of official record of the office of the Speaker

and/ or the Legislature Secretariat on 22"d lvne 2022.

107. Having decided the (i) relevant constitution of Shiv Sena, (ii)

Leadership Structure, and (iii) the relevant point for the

purpose of determining the preliminary issue, I have made the

following analysis, observation, and determinations on the

preliminary issue of 'which faction was the real political party

when two factions emerged'. For the purpose of analysing,

discussing, and determining this issue, the faction of the

Petitioner is hereinafter referred to as the "UBT faction" and

Iikewise the Respondents' faction is referred to as the "Shinde

faction".

108. It is to be noted that the 'UBT faction' have not based their

claim of 'real political party' on the 'SS Constitution', i.e., the

'UBT faction have not pleaded that they are the faction who

have followed the SS Constitution, and that the other faction

have violated the aims and objectioes of SS Constitution.

However, the 'Shinde faction' have pleaded that the 'UBT
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faction' by entering into a post-poll alliance with Political

Parties who are ideologically opposed to the Shiv Sena, have

violated the aims and objectioes of the'SS Constitution'.

109.'Shinde faction' has led detailed evidence to demonstrate how

Shri Eknath Shinde and other Respondents have always

followed the party objectives and the principles on which the

Shiv Sena Party was founded by Late Shri. Balasaheb Tluckeray.

While the Petitioner has not controverted the same, the'UBT

faction has met with the said submission of the Shinde faction

by arguing that 'if the said argument is accepted then, the

legislators of a political party rohich enters into a post-poll alliance

are not gooerned by the decisions of the political party; it will furtlrcr
haae to be held then the Tenth Schedule is inapplicable to such

legislators of a post-poll alliance; the said interpretation militates

completely against the letter and spirit of the Tenth Schedule;

legislators, utilly-nilly haoe to accept the decision of the political

party in the matter of post-poll alliances and a ground that there zlas

a pre-poll alliance and some of the legislators want to align with the

pre-poll alliance contrary to the wishes of the political party is not

aoailable under the Tenth Schedule of the Constitution"ao

110. While there is uncontroverted evidence in support of 'shinde

faction' adhering to the 'aims and objectioes of the Shia Sena'

party as per the SS constitutiory I am afraid that the scope of

{ Paragraph 12 of Karnat's rejoindet submissioos
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my enquiry to look into the party constitution, does not permit

me to look beyond what has been directed by the Hon'ble

Supreme Court in Subash Desai (Supra). The context in which

the Hon'ble Supreme Court has made these observations, in

Subash Desai (Supra), that the Constitution of the Shiv Sena

shall be considered while adjudicating the preliminary issue of

'real political parfy' needs to be considered. A careful reading

of the observations at paragraph 168 of the iudgment in Subash

Desai (Supra) makes it clear that the Constitution of the party

will only have to be looked into for the purpose of identifying

the leadership structure of the party and nothing more.

Further, it has to be borne in mind that this is a Iimited inquiry

and not an enquiry under Paragraph 15 of the Symbols Order.

111. Thus, in view of the said fact and law, I find that in the facts of

present cases, there need not be any determination on

'whether any of the faction have gone against the 'aims and

objectioes' of the Constitution of the Shiv Sena. This cannot be

the reason why the Shiv Sena Constitution assumes

significance for the purpose of determining the preliminary

issue. The reason why Shiv Sena Constitution assumes

significance, is to analyse 'whether the question of 'which

faction is the real political party' is discernible from the

leadership structure identifiable from the said 'SS

Constifution.ffi
llEi r:-:" 'A
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112. As I have already held which is the relevant constitution and

the leadership structure of the Shiv Sena, to be taken into

account for deciding the preliminary issue, I now have to see

whether the relevant leadership structure read with the SS

Constitution provides answer to the question'which faction is

the real political party' and consequently determine the same.

113.'UBT faction' made the following submissions in support of

their contention that, as per the 2018 leadership structure'UBT

faction' have to be held as the real political party:

(u) The Shiv Sena Party Constitufiory whether it is the 1999

version, or the 2018 versiory recognizes the Party

President as the main figrrre in the leadership structure

of the Party. The Party President is assisted by the Shiv

Sena Leaders, who comprise the Rashtriya Karyakarini.aT

(b) For the purposes of 'prima facie determination', it is

submitted that the Shiv Sena political party at the

relevant time in June-July 2022 was headed by Shri

Uddhav Thackeray, the Party President. Given the role

ascribed to the party president under the 1999 and the

\
a' Paragraph -5 of Kamar's Submission.

Page7l of 726

Leadership structure as a qiterion to determine who was the real

polifical ParU.



2018 Party Constitutions, it is the Party President who

represented the will of the political party for the

purposes of these proceedings.as

(.) Even in the Rashtriya Karyakarini, the next most

significant body in the orgaruzabional structure after the

Party President, Shri Uddhav Thackeray enjoyed

overwhelming majority and support at the relevant

time, i.e., in June-July 2022.4e

(d) The overwhelming support enjoyed by Sh. Uddhav

Thackeray amongst the members of the Rashtriya

Karyakarini is evident from, (i) the affidavits dated

25.05.2022 executed by 9 out of 13 members of the

Rashtriya Karyakarini in favour of Sh. Uddhav

Thackera/, and (ii) the complete lack of any affidavits of

support by members of the Rashtriya Karyakarini in

favour of Sh. Eknath Shinde.so

(") Subhash Desai (Supra) when it makes a reference to the

party constitution (para 168 @Page 1-20, Cq), the same is

for the purpose of identifying the structure of leadership

of the party. The Constitution by itself does not and

cannot identify the leaders who are holding the

@ I
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ID{

€ Paragraph 77 of Kamat's Submission
ae Pangrtph 79 of Kamat's Submission
s0 Paragraph 80 of Kamats'Submission
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positions in that leadership structure at a particular

point in time. Therefore, even if it is to be assumed that

the Constitution of 2018 was not taken on record by the

ECI, that by itself cannot nullify the leadership structure

of Shiv Sena Political Party in 2018 that is available in

the public domain.51

(0 Organizational structure of the Shivsena Political Party,

whether under the 1999 constitution, or under the 201.8

constitution, is the same, i.e., it comprises of the Party

President, Rashtiya Karyakarini and the Pratinidhi Sabha.

Only the vernacular nomenclature given to the post of

Party President is diJferent, i.e., Shivsena Pramukh

(1999) or Shivsena Paksha Pramukh (2013 and 2018).,

(S) Leadership bodies namely the Rashtriya lGryakarini and

the Pratinidhi Sabhn exist in both the 1999 Constitution

and the 2018 Constitution. As per Article XI (A) of both

the Constitutions, the President of the Shiv Sena Political

Party is elected by members of the Pratinidhi Sabhn. The

changes in the 2018 Constitution relate only to the

strength and manner of selection to such posts.

Therefore, even going by the 1999 Constitution, if the

a\
EI

{)

:1 Paragraph 114 of Kamar's Submission
5: Paragraph 115 of Kamat's Submission
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Rashtriya lGryakarini leadership is seen, the Petitioner

enjoys a clear majority.sa

(h) Even if it is to be assumed that the 2018 amendment is

not to be taken into consideration, the post of the Party

President is a statutory requirement under Section 29 of

the Representation of the People Act, 1951 and exists in

both the 1999 constitution and 201,8 constitution of

Shivsena. A bare perusal of Article X (1) would show

that the manner of selection of the President in both the

1999 constitution and the 2018 constitution is same and

merely the nomenclature is changed.5aTlrcrefore, the

nomenclature whether the President is to be addressed

as Pramukh or Paksha Pramukh is completely

irrelevant. The fact that the post of President exists and

the terms 'Pramukh' and 'Paksh Pramukh' are merely

the titles assigned to the post of the President and the

nature of duties and responsibilities are same in both the

constitutions is by itself sufficient enough to show that

Shri Uddhav Thackeray was the head of the party.ss

(i) Whilst the Petitioner has clearly established the

leadership structure of the Shivsena Political Party which

existed prior to the arising of the present dispute, the
eaksi

s3 Paragraph 1 18 of Kamat's Submission
* Pzragraph 120 of Karnx's Submission
5s Paragraph 121 of Kar'rrar's submission

on
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Respondents have not even attempted to demonstrate

any altemative leadership structure which existed in

terms of Section 29 A of the R.P Act.s0

(,) Section 29A (4) mandates that every application made

for registration should specify inter-alia, the name of its

President, Secretary, Treasurers, and other office bearers.

(k) The political party is identified, and the actions of its

office bearers/leadership structure is taken as the

decision of as 'A' political party or 'B' political party.

The decisions of a political party are synonymous with

the decisions of leadership structure of the political

party as communicated to the ECLsT

114. Per contra'Shinde faction' have submitted that the leadership

structure ol 2018 cannot be taken into account for determining

lhe preliminary issue as the same is not in conlormity with the

Constitution of the Shiv Sena and thus cannot be the basis for

deciding the 'real political party'. To elucidate the same,

'Shinde faction' made the following submissions:

(u) 2018 organizational/leadership structure inciudes

members nominated/appointed by Shri. Uddhav

Thackeray to the posts of Secretary, Samanvayak and

$ Paragaph 131 of Kamat's Subrojssion
57 Patagraph 51 of Kamar's Submission
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Sangathak and these posts do not find place in the

Constitution.ss

(b) Letter dated 27.02.2018, reflects that a total of 33 Deputy

Leaders were appointed (21 by *ry of election and 12

appointed by the sole discretion of Shri. Uddhaa Thackeray).

However, as per the Constitution only 2L posts existed

for Deputy Leaders (17 to be elected and 4 to be appointed).

Hence the additional number of positions identified as

elected and/or (appointed at the sole discretion of Sh.

Uddhav Thackeray) does not conform with the

Constitution.se

(.) 2018 orgarizational/leadership structure diverges from

the leadership structure of the parry as per the

Constitution and hence the said leadership structure

cannot be relied on to claim that the 'UBT faction'

enjoyed the support of the orgaruzational/leadership

structure of the party. 60

(d) Table at paragraphllT of the written submissions of the

Respondents show how the 2018 orgarizational andf or

Of9p 58 Paragaph 112 of Respondeots'Wrinen Submissions
se Paragraph 113 of Respondents' Wricten Submissions
60 Paragraph 1 15 of Respondents' Written Submissions
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leadership structure is not in conformity with the

Constitution.6l

115. In view of the above recorded submissions of the parties, there

emerges two further questions, (i) whether 2018 leadership

structure is in conformity with the Constitution of the Shiv

Sena, and (ii) whether 'will of the Pakshapramukh andf or

'majorlty' leaders' in the 2018 leadership structure could be

said to be synonymous withthe'will the olitical

IMether 20L8 leadership structure is in conformity with thc

constitution of the Shb Sena?

L16. As there are contrasting submissions on this question it is

necessary to peruse the 'SS Constitution' and the '2018

Leadership Strucfure' and then record a finding as to whether

the 2018 Leadership structure is in conformity with the

Constitution of the Shiv Sena. Thus, I have taken a

comparative look at the'2018 leadership structure' and the'SS

Constitution' and have arrived at the following observations

and conclusions.

(a) 2018 Leadership Structure mentions "Shiv Sena

Pakshapramukh (president)" as the highest office of the

SSPP. However, in the 'SS Constitution', the highest

office of the SSPP is " Shio Sena Pramukh" but the said

61 Paragraph 117 of Respondents' Wlineo Submissions.
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&) 'SS Constitution' provides that the members of the

Rashtiya Karyakarini shall be called as Shiv Sena Leaders

and provides for a total number 19 members, out of

which 14 are to be elected by the 'Pratinidhi Sabha' and

the rest of the 5 members are to be appointed by 'Shiv

Sena Pramukh'. However, the 2018 Leadership Structure

envisages only 13 members inthe'Rasht".lya Karyakaini',

out of which 9 are to be elected and the remaining 4 are

to be appointed.

(.) 'SS Constitution' provides for a total number 21 deputy

leaders, out of which 17 are to be elected by the

'Pratinidhi Sabha' and the rest of the 4 members are to be

appointed by 'Shiv Sena Pramukh'. However, the 2018

Leadership Structure envisages 33 deputy leaders, out of

which 21 are to be elected and the remaining 12 are to be

appointed.

(d) 2018 Leadership structure provides for three categories

of office bearers, ois-i-ais Secretary, Samanz:ayak and

Sanghatak. However, the Constitution of the Shiv Sena

provides for three categories office bearers ois-i-ais;, \ 7o\\
r,r{ I E ll
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constitution distinguishes highest office and the highest

authority and provides that the 'Rashtriya Karyaknrini' is

the highest authority whose decisions shall be final.



President Sarchitnis (General Seuetary), Kosh.adhyakshn

(treasurer).

117. From the observations recorded in the preceding paragraph, it

is evident that the 2018 Leadership structure is not at all in

conformity with the Constitution of the Shiv Sena. [n view of

this finding alone, it could very well be concluded that the

2018 Leadership Structure, which is not in conformity with the

Constitution of the Shiv Sena, cannot be taken as the yardstick

to determine 'which faction was the real political parfy at the

relevant point of time'. In view of the same, I have come to the

conclusion that the '2018 leadership structure' read with the

'SS Constitution' does not provide a reliable outcome and/or

answer to the question'whiclt faction is the real political party'

and hence cannot be relied upon to determine the said

preliminary issue.

L18. Nevertheless, I am inclined to look into the second question,

recorded in Paragraph 115 hereinabove, (i.e., whether 'will of

the Pakshapramukh andf or 'majority' leaders' in the 2018

leadership structure could be said to be sluronymous with the

'u,till of the po Iitical partv' ), so as to not leave any stone unfurned

in arriving at a decision.

119. The determination of this question arises out of the alternate

submission made by the 'UBT faction' that the '2018fr:
/i o't /
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Leadership Structure' has to be taken ex-facie and the

determination of 'which faction was the real political party'

has to be solely based on the said leadership structure without

a comparison of the said structure with the leadership

structure provided for in the Constitution of the Shiv Sena.

The said proposition would run counter to the principles laid

down by the Hon'ble Apex Court in Subash Desai (Supra)

where it was specifically provided that the leadership

structure, which has to be taken into consideration while

determining the real political party, has to be identifiable by

the relevant constitution.52 Thus, although, in the light of my

findings on the preceding question, this aspect need not be

looked into. However, I intend to look into the said aspect any

which way considering the gravity and importance of the

dispute. Hence, following are my observations, findings, and

conclusion on the said aspect.

INhether decision of the 'Pakshapramukh' is synonymous with the

'will of the political parg'

62 Paogaph 167 & 168 of the CBJ
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120.'UBT faction' has submitted that the decision of the

'Pakshapramukh' is synonymous utith the'u:ill of the political party'

and thus if there is a rift in the leadership structure the

decision of the 'Pakshnpramukh' constitutes the 'znill of the

political party' .This proposition is devoid of merit, and I do not
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find any substance to allow the same. The reasoru for the

same are recorded hereinbelow:

(u) This proposition, perhaps, would have been a valid

point if the party president was the'sole repository' of

'decision making' with respect to the policy and

administration of the party. For analysing the said

submission, a perusal of the'SS Constitution' was made.

The 'SS Constitution provides that " Rashtriya

Karyakarini shall be the highest authoig of the party, and its

decisions in all matters concerning the party policy and party

administration shall be fnal". lt is to be noted that the

Pakshapramukh is only a presiding member of the said

highest authority in the party and, in no way/ is the'sole

repository' of 'decision making' in the party. Thus, in

view of the same, the submission that the decision

andf or the 'will ol lhe PakshapramuWt is synonymous

with the will of the political party cannot be accepted.

(b) It would also be appropriate to note that the 'SS

Constitution' does not even have a post called

Pakshapramukh. However, it was argued by the 'UBT

faction' that the nomenclature differences in the '2018

Leadership Stmcture' and the SS Constitution is not a

relevant factor for the purpose of deciding the

preliminary issue. Even though, I have held in
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Paragraph 117 that"2}lSLeadership structure is not at

all in conformity with the SS Constitution", I shall

consider this submission.

(.) The Constitufion of the Shiv Sena provides for Shiv Sena

Pramukh. The submission of the Petitioner that the Shizr

Sena Pramukh mentioned in the SS Constitution is the

same post of Shia Sena Pakshapramukh termed in the 2018

leadership structure. By relying on the powers of Shia

Sena Pramukh it was argued by the 'UBT faction that he

is the authority under the party constifution vested with

the power to remove any members of the party. Thus, it
was further argued that an authority who is vested with

such a power of removal reflects the will of the political

party with respect to removal of members for anti-party

activities. However, a complete reading of the said

provision in the party constitution reveals that the said

submission is factually wrong. The said provision, in

relation to the 'powers of the Shits Sena Pramukh' clearly

provides that such a power is not absolute, and it has to

be exercised in consultation with the Rashtriya

Karyakarini, Further, it has to be noted that, such a power

is only available to the Shio Sena Pramukh for the

purpose of removal of members mentioned in Article

VIII (fthedule B) of the said constitution. The said
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schedule does not deal with 'leaders' of the party.

Leaders of the party is given under'(Schedule A)' of the

said Article. Thus, the Shizt Sena Pramukh does not have

any power to remove any leaders of the party. Thus, the

submission of the Petitioner that Shri Uddhav Thackeray

ztide letter dated 30.6.2022 had removed Shri Eknath

Shinde from the post of Shiv Sena Leader cannot be

accepted as such powers are not vested with the party

president. Hence, on this ground also, the submission

that the decision and/ or the 'will of the Pakshapramukh is

synonymous with the will of the political party cannot

be accepted.

(d) If this proposition is accepted then in a situation where

the 'Party President', who is also a legislator, itsel-f

defects then he could simply escape the wrath of the

Tenth Schedule by pleading that'his decision is the will

of the party'. Further, if this proposition is to be accepted

it would mean that no member can ever voice concems

against the 'Party President' and the party president

might, possibly, be able to seek disqualification against

any member who questions his credibility. This would

run contrary to the concept of intra-party dissent.In view

of the clear and unequivocal findings of the Hon'ble

Supreme Court at Para 183 to 190 of Subhash Desai, I wlll
1i;, \ ze)
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be falling foul of the Judgment of the Hon'ble Supreme

Court in Kihoto Hollohan, toherein the constitutional r:alidity

of the Tenth Schedule was itself upheld on the ground that it

is not an anti-dissent law, rt this proposition is accepted.

'Nhethcr will of the'majority' leaders in the 2018 leadership structure is

synonymous with the 'will of the political party'

121. I shall now proceed to consider whether the will of the

majority leaders in the '2018 leadership structure' is

synonymous with the'will of the political party'. An altemate

submission was made that even rt the Pakshapramukh is nol

accepted as the repository of the 'will of the political party'

'the decision of the leadership structure has to be construed as

synonymous with the 'will of the political party'. Tt-is proposition

is also devoid of merit, and I do not find any substance in it
for the following reasons:

(u) In a circumstance where there is no dispute amongst the

leaders, identiJiable by the constitution of a political

parry, this proposition would have heid water.

However, the facfual matrix of the present matter is

different. This is a matter where there is a dispute within

the leadership structure itself. It is to be noted that in the

present matter rival factions have emerged in the

legislature party, political party and thus inevitably
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amongst leaders of the party as well. Thus, it would not

be wise to apply this proposition in the present matter.

The existence of split/rift in the leadership structure is

admitted by the Petitioner and/or the 'UBT faction' as

can be inferred from the Petitioner's Afidaztit in lieu of

Examination in Chief of PW-I- (Petitioner himselfl that the

leader of the 'UBT faction' did not have the support of

all the members of the 2018 leadership structure when

the rival factions emerged.

Thus, the submission that 'the decision of tfu leadership

structure has to be construed as synonymous with the 'will of

the political party' could have, perhaps, be applied in a

situation where there is a dispute between some

members of the party and the (499!4 leadership. In

such a case the leadership of the party could have,

possibly, taken the stand that their decision would have

to be taken as the 'decision and will of the political

party' until they are so removed from the leadership

structure by a mechanism recognised by the constitution

of the said political party. However, as I have noted

earlier, in the present matter rival claims have emerged

within the leadership structure about the leadership

itself. In such a situation one leader's contention that his
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will is the 'wili of the political party' would be a

contradiction in terms.

(b) Thus, when there is a vertical riJt in the party and two

factions (within the said leadership structure), emerge as a

result of the said rift, leaders of either faction (both Shn.

Uddhaa Thackeray and Shri. Eknath Shinde) could equally

claim to represent the will of the political party. In that

case it would not be appropriate to take their decisions

as the " decision that carries the will and wish of the political

party" when the question of 'which faction is the

political party' is being considered.

L22.Tltere, possibly, lies one more aspect that could be considered.

"Does the stand/decision of the majority number of leaders

(toithin the leadership structure identifiable and appointed according

to the constitution of the political party) could be construed as the

'will and desire' of the political party, in the event there is a

dispute within the leadership structure".

*
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123. For the purpose of answering this question one must look into

the constitution of the political party. In an event where the

party constifution provides for a mechanism to resolve a

conJlict of decision within the leadership structure then in that

case it would have been a guiding factor. However, if the

party constitution does not provide for such a mechanism,



then in that case it would not be appropriate to say that the

decision of the majority leaders would have to be accepted as

the one which conveys the'will of the political parry'.

125. At this juncture, the Petitioner's claim about a meeting

purportedly held on 25s June 2022 has to be dealt with. It is

the Petitioner's case that a Rashtriya Karyakarini meeting was

held on 25th June 2022 and certain resolutions were passed. In

support of this case Petitioner had produced certain
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124. This aspect need not be further considered in view of the fact

that in Erny case, 'UBT faction' has not placed any material on

record to even suggest that any meeting ol the'Rashtriya

Karyakarini' was called for where any decision in relation to

the 'real political party' was resolved so as to identify the

'leader' and/ or the whip who carried the 'will of the political

parry'.Thus, in the absence of any such material, indicating

any 'majority decision' of the rashtriya karyakarini in relation to

the 'real political party' identifying the 'leader' and/or the

whip who carried the 'will of the political party' , would be an

impossible ask. Any conclusions reached would be without

basis in law and evidence of fact. The submission that the

'UBT faction shall be taken as the real political party' is

entirely based on a conjecture that'if there were a decision takm

in relation to the political party by the Rashtiya Karyakaini', then

UBT faction would hazse had the majority' .
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resolutions of 25e lune 2022. Those documents are disputed

by the Respondents. Mr. ]ethmalani, learned Counsel for

Respondents, objected to the said documents being considered

on the ground that they were forged and fabricated and

demonstrated this before me by showing two separate

documents, one annexed63 by the Petitioner Shri Sunil Prabhu

to his Afidaait in lieu of Examination in Chief and the other set

of the same documents which are annexed to the Supreme

Court Convenience Compilation Volume-Ile. In the first set of

documents, annexed to the Affdat:it in lieu of Examination in

Chief, termed as Minutes of the meeting of Rashtriya

Karyakarini are purportedly 7 resolutions passed in the said

meeting. In none of the resolutions, there is any signature of

any person whose names are shown on the said document.

Only on Page 105 (of Shri Sunil Prabhu's Affidaoit In lieu of

Examination in Chiefl there is a sole signature of Shri Vinayak

Raut (who is shown as Shit: Sena Secretary). The perusal of the

said document shows that the meeting was termed as

"Rashtriya Karyakarini".In the second set of documents, which

are annexed to the Supreme Court Convenience Compilation

Volume-Il, the resolutions are shown on different pages, and

they are not part of any minutes which was annexed to the

Afidaait ln lieu of Examination in Chief of Shri Sunil Prabhu.

These resolutions are shown on the letterhead of Shiv Sena

Page No. 101 of rhePelooter's Affdait ia lict oJExazinatioa in ChicJ
Page No. 247 of the SC Compilation Volume-Il

63
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126. Petitioner suggested that a look into how the Shiv Sena settled

conflict of decisions within the leadership structure in the past

might shed some light into this. However, in the present
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" Rashtriya lGryakarini Baithnk (Pratinidhi Sabha). Petitioner

relied on these documents to show that seven resolutions have

been passed but in none of the documents there is even a

single signature save and except for signatures of two persons.

The names mentioned as Proposer and Seconders are not even

members of Rashtiya Karyakarini, like Shri Rahul Shewale,

who is not a member ol Rashtriya Karyakaini, who has stepped

in as a witness and led evidence that there was no such

meeting. The same is the case with Shri Vinayak Raut and Shri

Arvind Sawant. They are also not members of the said

Rashtriya Karyakarini. The petitioner had claimed that the said

meeting was held on 25.6.2022 at Sena Bhavan whereas, Shri

Uddhav Thackeray claimed that the said meeting was held

through video conference. This has been stated by Uddhav

Thackeray in his Submissions before the Election Commission

filed on 9.1,.2023. This itself casts doubt on the authenticity of

the documents and holding of any such meeting of either

Rashtriya Karyakaini or Pratinidhi Sabha.The Petitioner himself

is not sure whether it was Rashtiya Karyakarini or Pratinidhi

Sabha.Thus, in view of the above the said document cannot be

permitted to be relied on.



matter, no such materials are placed before me, to even

suggest such instances wtr-ich happened in the past, where the

majority decision within the leadership structure is taken as

the'will of the political party'. It is to be also noted that the

Petitioner has neither pleaded nor provided any material to

show that historically the decision of the majority within the

leadership structure is taken to be the final decision of the

political party whenever there was a conflict of decisions

within the leadership structure. Thus, for this reason also, it

would not be appropriate and correct to accept the

proposition that the "decision of the majority leaders within

the leadership structure would have to be accepted as the one

which conveys the will of the politicalparty".

L27. As a passing note, I must also add that the majority rule,

possibly, could have been applied in a normal situation where

there is'dissent'in respect of some policy and/or

administrative decisions of the party, however such a simple

rule/test shall not be applied to determine an existential

question in relation to the Political Party, such as in the

present matter where'which faction is the real political party'

is required to be determined.

128. Thus, in view of the discussions recorded hereinabove, I am

not inclined to accept the submission of the 'UBT faction' that
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"will of the 'majority' leaders in the 20L8 leadership structure is

synonymous with the will of the political party".

129. Thus, from Paragraphs 112 to 128, I have dealt with whether

the relevant leadership structure read with the 'SS

Constitution' provides answer to the question 'which faction

is the real political party'. In view of the same I record my

conclusions and findings thereon as under:

(a) 2018 Leadership structure is not at all in conJormity with

the Constitution of the Shiv Sena and thus does not

provide a reliable outcome and f or answer to the

question 'which faction is the real political party' and hence

cannot be relied upon to determine the preliminary issue.

&) Decision of the'Pakshapramukh' is not synonymous with

the'will of the politicalparty' and thus if there is a rift in

the leadership structure the decision of the

'Pakshapramukh' canrrot be taken as the 'will of the

political party'.

(c) When there is a vertical rift in the horizontal leadership

hierarchy of the political party and both the factions

within the said leadership structure, emerged as a result,

claim to represent the will of the political party, it would

not be appropriate to apply the test of which of the said
\z
IE
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faction's "decision caries the will and wish of the political

party".

(d) In the case of Shiv Sena Political Party "will of the

'majority' leaders in the 2018 leadership structure"

cannot be said to be spronymous with the will of the

political party.

130. In view of the finding recorded in the preceding paragraph, I

hold that the 2018 leadership structure read with the 'SS

Constitution' DOES NOT provide any reliable answer to the

question 'ushich faction is the real political party' and

consequently the '2018 leadership structure' cannot be the

yardstick to determine which faction is the real political party.

constitution nor the (ii) the 2018 leadership structure can be made

vardsticks to determine which faction is the real political partu,I

have to now proceed to determine 'whether legislative

majority can provide answer to the question 'which faction is

the real political party' and consequently determine which

faction is the real political party accordingly'.

Legislatiae maj ority considered.

132. As recorded earlier in Paragraphs 84 herein, the Hon'ble

Supreme Court in Subash Desai (Supra), has held that the
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question of 'who the real political party is', has to be

considered and determined after giving due weightage to (i)

the'SS Constitution' (ii) the leadership structure of the party

and (iii) legislative majority, if two or factions claim to be the

real party. Having arrived at the conclusion that '2018

leadership structure read with the relevant Corstitution of the

Shiv Sena DOES NOT provide a reliable outcome to settle the

issue of 'which faction is the real political patry' ,I now tum to

the test or mechanism that exists based on the legislatiae

majority. It is a well settled position of law lhat where tlrc

question arises as to which group is the party, strength of each group

becomes an important and releaant factor,s. lt is obvious why the

legislative majority becomes a relevant criterion to be taken

into account to decide which faction is the real political party.

133. For the purpose of determining which faction enjoyed the

legislative majority, and in considering that the present

preliminary issue has to be determrred prima-facie, I have to

only look into whether'majority' in the legislature party can

be discerned or inferred from the office records of the

Legislature Secretariat. No other documents can be taken into

account at this point in time, and I have to only consider

documents or materials which were on record of the

Legislature Secretariat which were Put up before the Speaker

65 Saqiq .{li & Arr Vs Election Commissioo of India (1972) 4 SCC 664
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recognising the 'whip and the 'leader', since the entire

objective of determining 'which faction is the real political

party' is to determine who was the duly authorised whip

and/ or leader of the legislature party who carried the will of

the political parfy.

1M. Further, it is to be also borne in mind that the 'legislative

majority, relevant for the purpose of determining the

preliminary issue is the legislative majority which existed af /he

releaant point in time when rioal factions emerged. Thus, the

legislative majority which existed, andf or which is discemible

from (21" lune2022) ar.d (Z2"dJtne2022) has to be seen.

135. In line with the analysis recorded in the earlier, it is noted that

there exist only three documents on the record of the

legislature secretariat, i.e., (i) 'UBT faction' Resolution dated

21$ June 2022, (li)'Shinde faction' Resolution dated 21* June

2022 (receiaed by the legislature secretariat on 22"d lune 2022) and

(iii) 'Shinde faction' Resolution dated 23"d ]une 2022 which

could shed light on the 'legislative majority' which existed on

the relevant point in time.

135. These Resolutions were passed by both 'UBT faction' and the

'Shinde faction' respectively, whereby the status of the'leader'

and the'whip' were sought to be changed. While each faction

has taken its separate resolutions., the support garnered for the
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said resolutions, would indicate the respective strength of

each faction. Thus, the Resolution with the larger numerical

strength would indicate that the Resolution was backed by the

legislative majority, which in turn could be a determinative

factor in deciding'which faction was the political party at the

relevant point of time'. Consequently, the preliminary issue can

be answered accordingly. It is made clear that, these

resolutions are only considered (at this juncture) to see the

numerical strength and I am in no way dealing with other

issues which arise out of the said document as raised by the

parties.

'UBT faction' Resolution dated 21il lune 202266

137.The Resolution dated 2L't June 2022, passed by the 'UBT

faction', merely states that a meeting of the SSLP was held on

21* June 2022 and in the said meeting certain resolutions were

passed. The said document shows Sfui. Ravindra Waikar as

the'proposer' and (i) Shri. Uday Samant, (ii) Shri Dada Bhuse

and Shri. Sanjay Rathod as the seconders of the said

Resolution.

138. Thus, it is not clear as to how many legislators supported the

said resolution on the said meeting. Petitioner relied upon the

'Attendance Sheet' of ,n" 21st or June 2022 to claim that all those

66 Annerure-P3 (@Page 16) of the Disqualificatioo Petitions No. 01 to l6

Page 99 of 126

//, ,--
'l t / .

N*\-
\L

e\
911

.:o ,//



MLAs who have signed the said attendance sheet had

supported the said resolution. Thus, based on the

aforementioned document, 'UBT faction' claimed the support

of 24 MLAs of Shiv Sena. However, out of these 24 MLAs, four

MLAs, namely Shri Yogesh Kadam, Shri Uday Samant, Shri.

Deepak Kesarkar and Shri Dilip Lande have, in their

Examination in Chief, denied their signatures on the said

attendance sheet and further stated that no resolutions were

passed on 21't June 2022. Further, a comparison of the Original

of the said Attendance Sheet, produced along zoith the Affdat:it in

lieu of Examination in Chief, and a copy of the attendance sheet,

produced and oerified as a true copy alongzuith the petition, reveals

that they do not match and there are glaring discrepancies.

139. The copy claimed to be the original of the said attendance

sheet has a handwritten date of '21."t June 2022' whereas the

copy, verified as the true copy of the original, produced along

with the Petition does not have the date. Further, it is to be

also noted that Shri. Sunil Prabhu in his cross examinations

stated that the 'document relied as the 'attendance sheet

reflecting the support to the 'UBT Resolution dated 21* ]une

2022' is in fact a register of MLAs to whom the Whip of 21sror

June2022 was served and received5T.

6'- Aaswer to Questioo No. 86, giveo by rhe Petirioner Shri. Suoil prabhu 
@W-1)
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140. So, a conjoint reading of the facts that (i) some of the MLAs,

who purportedly signed the said resolution, denied their

signatures, (ii) there are glaring discrepancies in the said

resolution and (iii) the statement of Shri. Sunil Prabhu that

document relied as the 'Attendance sheet of MLAs present

when LtsT Resolution dated 21* June 2022 was passed' is in

fact a register of MLAs to whom the \A{rip of the 21't or June

2022 was served and received, makes the said document

unreliable for determining the strength of 'UBT faction' at the

relevant point of time.

l-41.. However, at this juncture, since the resolutions are looked into

only for the purpose of determining the numerical strength of

support each faction had on 21* lune 2022, the resolutions is

looked at only for that limited purpose. Thus, a perusal of the

'UBT faction resolution dated 21$ June 2022' reveals that 'UBT

faction' had a support of 4 legislators. The submission that

'UBT resolution' had the support of 24 legislators cannot be

accepted for the simple reason that, mere presence in the said

meeting of an MLA cannot be taken to mean that all those

present supported the said resolution. Thus, even if we are to

ignore the discrepancies in the resolution, only for the purpose

of determining the numerical strength, at the most 'UBT

faction had the support of 4 legislators and the attendance

t, Y

Page 701 of 726



// tP
F* .,'

\6\\ ,b,

sheet cannot be taken as a material which proves the support

to the said resolution.

'Shinde faction' Resolution dated 21* June 2022

742.The Resolution dated 21" l:ur:re 2022, passed by the 'shinde

faction', was supported by 31 MLAs of Shiv Sena. However, it
is pertinent to note that there exists a discrepancy in the

'Shinde Resolution dated 21* J:une 2022' as well. However, at

this juncture, since the resolutions are looked into only for the

purpose of determining the numerical strength of support

each faction had on 21* June 2022, the resolutions is looked at

only for that limited purpose. Thus, a perusal of the 'Sinde

faction resolution dated 21* June 2022' reveals that 'shinde

faction' had a support of 31 legislators.

'Shinde faction' Resolution dated 23,d lune 2022

143. Even though parties have not produced it, there is one more

Resolution of the'Shinde faction' which is on the record of the

Legislature Secretariat. This is the Resolution dated 23rd Iune

2022 received by the legislature secretariat on 24e June 2023.

The Resolution dated 23rd Iune 2022, passed by the 'shinde

faction', was supportedby 37 MLAs of Shiv Sena, where 34

MLAs out of the said 37 MLAs reaffirmed the resolution dated

21$ June 2022 passed by the 'shinde faction' and further

records that this Resolulion was passed in view of the

subsequent additional strength gamered by the ,Shinde
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faction'. Thus, from this document it can very well be inJerred

that 34 MLAs have supported the 'Shinde Resolution dated

21* June 2022' whereby Shri. Eknath Shinde was re-aJfirmed

as the leader of SSLP and Shri. Bharat Gogawale was

appointed as the 'Whip' of the parfy. This is an admitted

position and the fact that the 'UBT faction' has filed petitions

against them under the Tenth Schedule, is an express

admission of the strength of 'Shinde faction'.

7M.In view of the above observations and findings I hold as

follows:

(a) 'Which faction is the real political party' is discernible

from the Legislative majority which existed when the

rival factions emerged.

@) Legislative majority, which existed when the rival

factions emerged can be discemed and/or inferred from

(i) the 'Shinde faction Resolutions dated 21s June 2022 &

23rd June 2022' available on record of the Legislature

Secretariat, and the (ii) admitted position which can be

inJerred from the initiation of Petitions against 38

legislators of 'Shinde faction'by the'UBT faction'.

iQeake,. *\
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(c) 'Shinde faction' had an overwhelming majority ol37 o:ut

of 55 MLAs when the rival factions emerged.
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145. From my analysis, observations, conclusions, and findings

recorded in the Paragraphs 82 to 1tl4 hereinabove, I hold that

'Shinde faction' was the'real Shiv Sena Political Partv' when

the rival factions emerged o1121'tJune2022.

B. Dulu authorisedLeader and theWhip

146. The Hon'ble Supreme Court has pointed out in clear terms

that it is necessary for me to determine the question as to who

the authorized Leader of the Shiv Sena is, and who is its

authorized Whip, and that I should do so by considering the

matter from the point of view of their appointment by the

political party, and not the legisiature party. In Subash Desai

(Supra), and I quote the relevant portion, the Hon'ble Supreme

Court has held that the concepts of 'political party' and

'legislature pafiy' are distinct concepts and the concept of

'political party' cannot be conllated with the 'legislature

party'. ln this regard it has been held as under:

105. 'Political partv' and 'lesislature partv' cannot be

conflated. The contention of the respondents that

political p and legislature partv is inextricablv

intertwined is erroneous for the foIIowing reasons:

(u) Parliament in its constituent capacity was conscious

of the necessity of not allowing anti-defection laws
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to stifle intra-party dissent and the freedom of

expression of legislators. It was with this objective

that the defences of merger and split (which was

later omitted) were introduced. The Tenth Schedule

confers legitimacy to the actions of the legislators

which would otherwise lead to disqualification iJ a

substantial number of legislators (two-third in the

case of a merger, and one-third in the case of the

erstwhile provision for a split) disagree with the

political party. The Tenth Schedule recognizes the

independent existence of the legislature party to the

limited extent of presenting a defence to the actiors

of the legislators which would otherwise have

amounted to defection; and

@) Section 29A of the Representation of the People Act

1951 requires an association of individuals calling

itsell a political party to be registered with the ECI.

The party need not have retumed candidates to the

assembly to be registered as a political party. Under

the Symbols Order, a political party receives

recognition as a State Party or a National Party

based on the total number of candidates returned to

the assembly by the political party, and/or the total

percentage of votes secured in the election. The*
\

E
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purpose of the requirement under the Symbols Order

is to identify whether the political party has a

substantial presence in the electoral fray to freeze an

electoral symbol for that party. The Symbols Order

does not refer to an association of legislators de hors

the political party like the Tenth Schedule. It

recognises a'legislator' and a'political party.' Thus,

the reference to provisions of the Symbols Order to

argue that the concepts of political party and

legislature party are intertwined does not hold merit

because the concept of legislature party is not

recognized by the Symbols Order."

747,The Hon'ble Supreme Court further held, and I quote from

their judgment below, that the direction to vote or abstain

from voting must be issued by the Political Party or by any

person or authority authorized by it. It was held that the Tenth

Schedule stipulated in unequivocal terms that the direction

must come from the political party and not the legislature

party:

"1.09. On a literal interpretation of the provisions of

the Tenth Schedule, the 1986 Rules and the Act of

1956, the direction to vote or abstain from voting

arises from the political party and not the legislature

party for the following reasons:m
'1 \ L'-r
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(a) Paragraph 2(1)&) of the Tenth Schedule

provides that the direction to vote or abstain

from voting must be issued by the political

Parlv or blr "any person or authorig

authorized by it " with the word'it' referring to

the political party. The provision states that

prior permission must have been received from

the political party if the member wants to vote

contrary to the direction issued,, and the

political party must condone such action within

fifteen days. The provisions of the Tenth

Schedule stipulate in unequivocal terms that

the direction must come from the political

partv and not the legislature party. The

distinction between political party and

legislature partv is made in the definition

clause in Parasraph L. There are no two wavs

about it. The Tenth Schedule would become

unworkable if the term'political party' is read

as the 'legislature partv.' A clear demarcation is

made between political party and legislature

party for the purpose of a merger under

Paragraph 4, which stipulates that two-thirds

of the members of the legislature party must

\e\
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have agreed to a merger of the original political

party before such a merger can be deemed to

have taken place. To read the term'political

party' as 'legislature party' would be contrary

to the plain language of the Tenth Schedule.

(b) It is an accepted position that the Whip

communicates the directions of the party to its

members. The phrase '\Atrip' is neither used in

the Tenth Schedule nor in the 1986 Rules. The

phrase finds a mention in the Act of 1956 as one

of the offices that would not be covered within

the meaning of 'office of profit.' The

explanation to Clause 23 of fthedule I in the

Act of 1956 states that the Chief \4{rip is

declared by the party forming the Government.

The reference to 'party' in the explanation

clause means political party and not legislature

party because the term 'parq' is used to depict

political party in corunon parlance; and

(c) The respondents wge that the Whip is chosen

b the I lature because Rule 3 1 a of

the 1986 Rules provides that the Leader shall

inform the Speaker of the names and
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authorized bv it for communicatins with the

Speaker for the purposes of these rules. This

arg'ument is erroneous. The phrase 'anv other

member who has been authorized to

communicate with the Speaker' in Rule 3(1)(a)

must be read with the definition of 'Leader'

under Rule 2(f), which includes such other

member authorized to act in the absence of the

Leader or discharge the functions of the Leader

for the purpose of the Rules. l4lhen read

together, it is evident that Rule 3(1)(a) refers to

the furnishing of information about members

who have been authorized to act as the Leader

in the absence of the Leader themselves. The

Whip interacts with the members of the

legislature paty to communicate the

direction(s) of the political party. Rule 3(5)

which prescribes that the Leader has to inJorm

the Speaker if the political party has condoned

the prohibitory actions of the members of the

legislature party clearly estabiishes that it is

only the Leader who communicates with the

Speaker for the purposes of the 1986 Rules.

This is all the more evident since Rule 3(5)

requires the Leader to inJorm the Speaker in a

Pase 709 of 726?."\.----.
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situation where the Leader votes or abstains

from voting contrary to the direction of the

political party. Under the 1986 Rules, the Whip

is not the designated authority to file

disqualfication petitions. Rule 6 provides that

a petition for disqualification can be filed by

any member of the Maharashtra Legislative

Assembly. The argument of the respondents

that the legislature party appoints the \4lhip

fails, so far as it is based on the provisions of

the 1986 Rules discussed in this paragraph. "

"110. In Mayawati (supra), the appellant issued a

direction to all the MLAs of the BSP directing them to

vote against the motion of no confidence moved by

the BfP. Twelve MLAs belonging to the BSP voted in

favour of the no conJidence motion. The appellant

filed petitions for disqualification against these

twelve MLAs for the violation of Paragraphs 2(1)(a)

and 2(1Xb). The Speaker dismissed the

disqualification petitions. One of the findings of the

Speaker was that it was not proved that the appellant

was authorized to issue the direction on behalf of the

political party. The order of the Speaker was

challenged before this Court. It was submitted thatA
e,ft29\3c'iZ
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'political party' in Paragraph 2(1)@) must be read as

'political party in the House', meaning the legislature

party. Srinivasan, J. in his separate opinion re;'ected

this argument and upheld the order of the Speaker

by observing that there was no material to indicate

that the appellant was authorized by the BSP to issue

the direction. In this context, Srinivasary J. held that

'political party' cannot be read as 'legislature patry'

for the following reasons:

(a) The phrase'political party' in Paragraph 2(1)(b)

cannot be interpreted to mean legislative party

while the same phrase in Paragraph 2(1)(a)

retains its original meaning.

(.) Disqualification from membership of the

assembly is a serious consequence. Such a

consequence can only ensue from voting

contrary to the direction of the Political Party;

and
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(b) Such an interpretation would render

explanation(a) to Paragraph 2(1) otiose because

a legislafure party cannot set up a person as a

candidate for election.
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(d) ln Kihoto Hollolun (Supra), it was held that to

balance the competing considerations of the

anti-defection law and intra-party dissent, a

direction to vote (or abstain from voting) can

only be given if the vote would alter the status

of the government formed or if it is on a policy

on which the political party that set up the

candidate went to polls on. Only the political

party and not the legislafure party can issue

directions concerning issues of this nature.

indicate that the \tVhi and the Leader must be

112. The Tenth Schedule was introduced to thwart

the growing tendency of legislators to shiJt allegiance

to another political party after being elected on the

ticket of a certain political party. The defection of

MLAs would alter the composition of the House, and

in most cases would lead to the toppling of the

Government. Moral and democratic principles are

compromised when a legislator shifts allegiance after

the electorate votes for that legislator on the belief

that they represent the ideology of a certain political

Page 772 of 126
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party. The Tenth Schedule was introduced, as the

Statement of Objects and Reasons of the Constitution

(Fifty Second Amendment) Bill 1985 states, to combat

the evil of political defections which was "likely to

undermine the very foundations of our democracy

and the principles which sustain it."68 In Kihoto

Hollohan (supra), SR Bommai, and Kuldip Nayar v.

Union of India6e this Court recognized that political

parties are central to the Indian democratic set-up,

and that the Tenth Schedule seeks to curb defections

from political parties. \Atrhen the anti-defection law

seeks to curb defections from a political party, it is

only a logical corollary to recognize that the power to

appoint a \tVhip vest with the political party.

113 Tn hold fhat f is fhe legislahrre nertv r,rihirhI

a ts to sever the fizurative

umbilical cord which connects a member of the

House to It would mean that

legislators could rely on the political party for the

purpose of setting them up for election, that their

campaign would be based on the strengths (and

weaknesses) of the political party and its promises

and policies, that they could appeal to the voters on

68 Statement of Objects and Reasons appended to the Constirudon (Fifry-second Amendment) BiJt 1985

(Bill No. 22 of 1985) which was enacted as the Consdrudon (Fifr,r-second Amendment) Act, 1985
6e (2006) 7 SCC 1
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the basis of their aJfiliation with the party, but that

they can later discormect themselves entirely from

that very party and be able to function as a group of

MLAs which no longer owes even a hint of allegiance

to the political party. This is not the system of

govemance that is envisaged by the Constitution. In

fact, the Tenth Schedule guards against precisely this

outcome.

114. That a \A/trip be appointed by the political party

is crucial for the sustenance of the Tenth Schedule.

The entire structure of the Tenth Schedu-le which is

built on political parties would crumble if this

requirement were not complied with. It would

render the provisions of the Tenth Schedule otiose

and have wider ramifications for the democratic

fabric of this country. Thus, the Courts cannot be

excluded by Article 212 fuorr. inquiring into the

validity of the action of the Speaker recognizing the

Whip."

148. Further, while discussing the legality of the recognition of

'Leader' and the 'Whip' of Shiv Sena accorded by the Letter

dated 03'd July 2022, the Hon'ble Supreme Court held in
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Paragraph 719 of Subash Desai (Supra)1o, that the Speaker ought

to have taken into consideration the 'split' that took place

within the Shiv Sena which were discernible from two sets of

resolutions placed on record by the Shiv Sena before the

Legislature Secretariat appointing two different Leaders and

Whips. Thus, what emerges from the aforementioned

paragraph of Subash Desai (119) read with paragraph 157 of

Subash Desai (Supra) is that in case rival factions have emerged

and rival claims for recognition of the Leader and the Whip

are raised, the Speaker would have to satisfy himseU that the

said appointment were done by the'real political party'and in

accordance with law, and not arbitrarily. But it is not enough

to establish that the appointment was done by the real

political party, it must also be seen i{ the appointment

reflected the will of the real political party. The argument that

it has always been the convention that the Whip and the

Leader was elected by the legislature party and not the

political party cannot be taken into consideratiory even though

it is true in the State of Maharashtra that it was the

conventiory in view of the clear law laid by the Hon'ble

Supreme Court in SubashDesai (Supra).

149. As noted earlier, in view of the fact that in the present matter

rival factions have emergedTl and both the factions claimed to

70 Paragraph 119 ofSubash Desai
71 Findiog that dval factions hate emetged is recorded in Paragraphs 119 ofSubash Desai-
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be the real polifical party, it necessitated determining 'which

faction was the real political party' when the rival factions

emerged. The said determination would aid in finding

whether recognition of appointment sought for leader and/ or

the whip comes from the real political party. The said

preliminary dttermination is also relevant in considering

'whether a whip, who stood appointed when rival factions

emerged continued to be the'Whip so authorised by the real

political party, who reflected the will of the real political

Parry'.

150. Having already found that the 'Shinde faction' were the 'real

Shiv Sena Political Party' when the rival factions emerged on

21't June 2022' now I proceed to determine the controversy

surrounding the appointment and removal of the Whip.

151. The Hon'ble Supreme Court while discussing the legality of

the recognition of 'Leader' and the 'Whip' of Shiv Sena

accorded by the Letter dated 03'a July 2022, held that the

Speaker ought to have taken into consideration the 'split' that

took place within the Shiv Sena which were discemible from

two sets of resolutions, appointing two different'leaders' and

'whips', placed on record by the Shiv Sena before the

Legislature Secretariat. Further, the Hon'ble Supreme Court

held in Paragraph 124 of Subash Desai that the Speaker must

recognize the Whip and the Leader who are duly authorized
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by the Political party after conducting an enquiry in this

regard and in keeping with the principles discussed rn Subash

Desai (Supra)72. This necessitates a revisit of the Order dated

03rd July 2022which recognized the Shri. Eknath Shinde as the

'Leader' of the SSLP and Shri. Bharat Gogawale as the'Whip'.

152. Shri. Sunil Prabhu came to be appointed as the 'U/hip' of the

Shiv Sena Political Party oide Resolution dated 3L* October

2019. There is no dispute as to the fact that he continued to be

the 'duly authorized whip' till 21* June 2022. However, since

the rival factions emerged on 21st June 2022, it will have to be

determined whether the appointment of Shri. Sunil Prabhu

continued to reflect the 'will of the political party' once rival

factions emerged. As stated earlier, the emergence of rival

factions occurred the moment when the 'Shinde faction'

passed the Resolution dated 21.t June 2022, removing Shri.

Sunil Prabhu as the V\4rip. But was the removal of Shri Sunil

Prabhu done by the 'real Shiv Sena Political Party'? If it was,

then from the very moment of passing of the resolution to

remove him, Shri. Sunil Prabhu ceased to be the duly

authorized whip.

1.53. I have already held that the 'Shinde faction' was the real

political party when the rival factions emerged. Thus, it must

be concluded that Shri. Sunil Prabhu ceased to be the duly

5 X ,, Pu"zr^pnrzo, ra, *ro*t s**rou,
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authorized whip and thus ceased to reflect the will of the real

political party when the rival factions emerged.

154. The question as to whether the said resolution was passed by

the Legislature Party and not the Political Party would also

have to be considered. A submission made by the Petitioner

has to be addressed. The Petitioner submitted that'even if we

are to take that Shri. Sunil Prabhu did not continue to reflect

the 'will of the real political pafiy', his removal was still

invalid as it was done by the'Shiv Sena Legislature Party' and

not the 'Shiv Sena Political ParU'. To buttress this, the

Resolution dated 21* June 2022 passed by the Shinde faction

was relied upon. According to the Petitioner, in view of

principles laid down by the Hon'ble Supreme Court in Subash

Desai in Paragraph 111 to 114, the 'appointment' has to be

made by the'Shiv Sena Political Party' and not the'Shiv Sena

Legislature Party'.

155. While this appears to be an attractive argument at first blush, I

am unable to accept it. It is necessary to look into certain

principles in respect of the'role of the whip' laid down by the

Hon'ble Supreme Court in SubashDesai. The Hon'ble Supreme

Court has held that the Leader and the l4lhip, in respective

roles, are the figurative umbilical cords between the legislators

and the real political party.

.:, \eJ
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156. Once it has been held that the Shinde Faction was the real

political party, ir is no longer possible to accept the

proposition that a Whip appointed prior to the emergence of

the faction previously would continue to hold the power

especially when he did not belong to the real political party. It

could be argued that his removal was by a resolution of the

Legislative Party, and not by the political party. But this is

easily answered when it is understood that the recognition of

the Shinde faction as the real political party has resulted in

severing the umbilical cord that connected Sunil Prabhu to the

real political pafiy. If this were not so, then the legislators

would have no choice but to follow the direction of any Whip

which might not reflect the will of the political party or might

even be contrary to the intent or directives issued by the

political party. Such a 14/hip could act with impunity against

the will of the political party as well as its Legislature Party on

the spacious assumption that his original appointment was

validly made.

157. In view of my finding that the 'Shinde faction' was the real

political party, when the rival factions emerged and in view of

the Resolution dated 23rd June 2023 passed by the 'Shinde

faction, I have come to the conclusion that, Shri. Eknath

Shinde was validly appointed as the'Leader' by the Shiv Sena

Political Party on 21*Jrne2023.
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158. In view of my findings that the 'Shinde faction' was the real

political party when the rival factions emerged, and that Shri.

Sunil Prabhu ceased to be the 'duly authorized whip' from 21*

June 2022, I further conclude that, Shri. Bharat Gogawale was

validly appointed as the 'Whip' as that was the reflection of

the will of the Shiv Sena Political Party as on 2L't June 2023.

VI. Final Conclusions and findings on the preliminary issue

159. Following are the final conclusions from the analysis,

observations, conclusions, findings, and rulings recorded from

Paragraph 82 to Paragraph 158 hereinabove, I conclude as

follows:

(A) 'Shinde faction' was the 'real Shiv Sena Political Party'

when the rival factions emerged 6y121stJune2022.

(B) Shri. Sunil Prabhu ceased to be the 'duly authoized whip'

from 21* ]une 2022.

(C) Shri. Bharat Gogawale was validly appointed as the

'Whip'by the Shiv Sena Political Party on 21*June2022.

(D) Shri. Eknath Shinde was validly appointed as the

'Leader' by the Shiv Sena Political Party on 21"t June

2022.
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C, Haae the Respondents incurred disqualification in
terms of Paragraph 2 (1) (b) of the Tenth Schedule of the
Constitution on account of their acts, omissions, and
conduct?

150. Petitioner has contended that the Respondents are liable to be

disqualified on various grounds. Both the Petitioner's and

Respondents' submissions are recorded in Section 0D

hereinabove. However, the prayer for disqualification, in the

present Petitiory is restricted to the (alleged) violation of \4hip

dated 02"d July 2022 (allegedly) issued by the Petitioner in

respect of the'confidence motion held on 04ft July 2022' . Other

averments are all repetitions of submissions in Petitions No.

01-15, 18 & 19 of 2022. Thus, my findings thereof may be read

and referred to in respect of other averments in the present

petition which also forms part of those petitions.

151. Thus, the only ground on which the Petitioner sought

disqualification of the Respondents is that the Respondents

have violated the \44:rip dated 02"d J,aly 2022 (allegedly) issued

by the Petitioner in respect ol the 'confdence motion' held on

04th July 2022. Thrs submission cannot be accepted, and the

Respondents cannot be held to be disqualified in view of my

conclusion in respect of the 'real political party' that the

'Shinde faction' was the real political party when rival factions

emerged and Shri. Sunil Prabhu ceased to reflect the 'will of
' the political party' from the moment rival factions emerged.
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Thus, it would not be correct to say that Shri. Sunil Prabhu

had any authority to issue any \Atrhip on 02.d July 2022. Hence,

on this ground alone, Petitioner's case that the Respondents

are liable to be disqualified for violation of the Whip dated

02"d July 2022must be rejected.

1.62. Irrespective of any conclusions that may be reached about

'which faction was the real political party' Respondents could

not be held to be disqualified, on the ground that they violated

the Whips dated 02"d July 2022. This is because of the reasons

recorded hereinbelow:

(a) The Petitioner has failed to prove the service of 1A/hip

dated 02"d Jdy 2022. Petitioner Shri Sunil Prabhu (PW-1)

inhis Afidaoit in lieu of Examination in Chief deposed that

"the Whips dated 02"a J,ny 2022 were sent by Email to

the Email addresses of the Respondents". He stated that

"Shri Vijay Joshi, an employee working in the Shiv Sena

Vidhimandal Karyalaya, Vidhan Bhaaan was instructed to

send the Whips". He further deposed that "two whips

dated 02"d July 2022 were sent by Shri Vijay Joshi to the

Respondents in Disqualification Petition No. 19 and 21

of 2022 aide tlvee emails dated 02"d ]uly 2022" . The said

Emails were produced along with the Affidaoit in lieu of

Examination in Chief. He further stated that Email

addresses of the Respondents were taken from the Email

Page 722 of 126

(

peake. *



addresses mentioned in the official list of members of

Maharashtra Legislative Assembly 2023 or as mentioned

in a list furnished by the Advocate for the Respondents

ztide an Email dated 21.t September 2023.

Shri. Vijay Joshi (PW-2) specifically hled Affidat:it in lieu

of Examination in Chief and deposed that "he was

working in the Shiv Sena Vidhi Mandal Karyalaya,

Vidhan Bhavan in July 2022 and on instructions of Shri

Sunil Prabhu sent two Whips dated 02"d July 2022 to the

MLAs of the Shiv Sena Legislature Party aide ttvee

mails". He produced print outs of emails dated 02"a July

2022 along with \Atrips dated 02"d J:u/ry 2022. However,

during the cross examination of Shri Vijay Joshi (PW-z),

he deposed that "one computer operator printed the

Whips dated 02"d July 2022 and he along with two peons

distributed the l4lhips to all the legislators of Shiv Sena.

Further he also deposed, during cross exarninations that

acknowledgements were taken.

Thus, the witness who was specifically brought to

depose in respect of the service of \,l/hips Ou,"O g2"a July

2022 made extremely contradictory statements in the

Affidaztit in lieu of Examination in Chief and during cross

examinations. Further, it is to be also noted that the

acknowledgments talked about by Shri Vijay Joshi (PW-

Page 123 of 726

A//* .-------.- *\\

qw



2) were never brought on record. Coupled with the

above facts, Respondents have demonstrated how some

of the email ids in the printout of the email produced by

Shri Vijay Joshi are wrong. In view of the above, I hold

that the Petitioner has not been able to establish the

service of \A/hips dated 02"d ldy 2022 and thus

Petitionels case that the Respondents were liable to be

disqualified for violation of the Whip dated 02"a July

2022must be rejected.

(b) Rule 3 (5) of the Members of Maharashtra Legislative

Assembly (Disqualification on Grounds of Defection)

Rules, 1986 provides lhat "where a member belonging to

any political party aotes or abstains from ooting in the

Assembly, contrary to any directions issued by such political

party or by any person or authority authorized by it in this

behalf, without obtaining in either case, the prior permission

of suclt political par$, person or authority, the leader of the

legislatiae party concerned......shall as soon as maybe

thereafter and in any case within thirty (30) days from thc

date of such ooting or abstention inform the Speaker as in

Form-II whether such aoting or abstention has or has not been

condoned by such political party, person or authoity". From

the records of the Legislafure Secretariat, it is seen that

the Petitioner and/or 'UBT faction' has not complied

with this Rule. Thus, on this ground also Petitioner's
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case that the Respondents were liable to be disqualified

for violation of the Whips dated 02"a July 2022 must be

rejected.

(.) The Hon'ble Supreme Court in Khoto Hollohnn Vs.

Zachillhu €t Ors73 at Paragraph 123 (SCC Page number)

has held thal "keeping in oiew the consequences of the

disqualification, i.e., termination of the membership of a

House; it would be appropriate that the direction or IMip

which results in such disqualification under Paragraph 2 (1)

ft) is so worded as to clearly indicate that ooting or abstaining

ftom ooting contrary to the said direction would result in

incuring the disqualification under Paragraph 2 (1-) (b) of the

Tenth Schedule so that the member concerned has fore-

knotnledge of the consequences flozoing ftom his conduct in

aoting or abstaining from ooting contrary to such a

direcfion". A perusal of the Whips dated 02"a Jttly 2022

shows that the \A/hips dated 02"a fuly 2022 do not

contain any words which would indicate that the said

Whip, if not followed, would result in disqualification.

Thus, on this count as well Petitioner's case that the

Respondents are liable to be disqualified for violation of

the \llhips dated 02"d luly 2022, issued by Shd Sunil

Prabhu, must be rejected.

ir 1992 SCC Suppl. (2) 651
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(d) Further, it must also be noted that, rightly or wrongly,

Shri. Bharat Gogawale was the 14/hip who was

recognized by this office on 03'd July 2023. Even though

the Hon'ble Supreme Court was pleased to set aside the

said recognition and direct this office to re-examine the

recognition after an enquiry into whether the

appointment of Shri. Gogawale reflected the'will of the

political parry' , as on 03'd J,aly 2022 Shri Gogawale was

the recog:nized Whip and the legislators who acted

accordingly cannot be faulted for not following any

other \4hip issued by Shri. Sunil Prabhu. Hence, on this

ground also Petitioner's case that the Respondents are

liable to be disqualified for violation of the VWrips dated

02.d July 2022, issued by Shri Sunil Prabhu must be

rejected.

VII. ORDER

153. In view of my conclusions and findings recorded hereinabove,

Petition No. 21 of 2022 is herebv dismissed.

4peatOr*
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Date:10.01.2024
Place: Vidhan Bhavan, Mumbai

(Speaker)
(Mahar ashtr a Le gislatia e Ass embly)
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